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District Court of the United States for the Kastern 
District of Washington, Southern Division 


No: 250 


UNITED STATES OF AMERICA for the use and 
benefit of H. H. WALKER, INC., a California 
Corporation, 

Plaintiff, 
vs. 


CONTINENTAL CASUALTY COMPANY, a cor- 
poration, SAM MACRI, JOK MACRI and 
DON MACRI, A. J. GOERIG and CLYDE 
PHILP, doing business under the name and 
style of MACRI & COMPANY, 


Defendants. 


AMENDED COMPLAINT 


For cause of action against the defendants herein, 
the plaintiff alleges as follows: 


I 


This action is brought under the Act of Congress 
of August 24, 1935, beme Sections 270-a, 270-b, 
270-d, Title 40 of the United States Code Annotated, 
commonly known as the Miller Act, and is brought 
in the name of the United States of America for 
the use of the plaintiff named in the caption hereof 
against the defendants herein for and on aecount 
of the matters hereinafter set forth. 
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H. H. Walker, Inc., the beneficial plaintiif, is a 
California corporation, duly organized the existing. 
and is authorized to do business in the State of 
Washington and has paid all of its license fees due 
so as to entitle it to transact its business within 
the State of Washington. 


En 


The defendant, Sam Macri, is an individual who 
earries on a contracting business under the name 
and stvle of Macri & Company and that the said 
Maeri & Company is a co-partnership and that the 
names of the other partners are as follows: A. J. 
Goerig, Clyde Philp, Don Macri and Joe Maeri. 


Alea 


That the Contimental Casualty Company is a 
corporation duly organized, existing under and by 
virtue of the laws of the State of Indiana, having 
its principal office and place of business at Ham- 
mond, Indiana, and is engaged generally in the 
business of writing surety bonds and becoming 
surety on such bonds written for any party who 
pays unto it the regular required premium there- 
for, and is duly licensed and authorized to and is 
transacting such business in the State of Washing- 
ton and has been at all times herein mentioned. 


N: 


That the defendant, Sam Maer. for and on be- 
half of himself and for and on behalf of the afore- 
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said co-partners entered into a contract with the 
United States of America, through the United 
States Bureau of Reclamation for the completion 
of certain work known as Roza Division, Yakima 
Project, Specification No. 1068, in the vicinity of 
Prosser, located in Benton County, Washington. 
That said contract is a public record on file with 
the General Accounting Office of the United States 
and is known and designated by said number above 
specified. 
. VI, 


Pursuant to the Act of Congress as aforesaid, 
and the Statutes applicable hereto, the defendant, 
Sam Maeri and the other partners heretofore re- 
ferred to furnished and exeeuted to the United 
States, a payment bond pertaming to the opera- 
tions of said Sam Maeri and the partnership known 
and designated as Macri & Company in the per- 
formance of said contract, and the defendant. Con- 
tinental Casualty Company, a corporation, became 
surety for said Sam Macri and the partnership 
known and designated as Macri & Company, there- 
on; that said bond is a pubhie record in the General 
Accounting offiee of the United States and it was 
conditioned for the protection and payment of all 
persons supplying labor and material te said prin- 
cipal contractors im the prosecution of the work 
provided for in said contract, all in accordance 
with the Laws of the United States and the Stat- 
utes thereof, as hereinbefore referred to. That the 
plaintiff will supply a copy thereof duly certified 
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if required and directed to do so, and if it becomes 
necessary. 
VII. 


That thereafter, or on or about March, 1945, the 
said defendants, Sam Macri, and the co-partnership 
designated as Macri & Company, entered into a 
rental agreement with the beneficial plaintiff, H. H. 
Walker, Inc., to furmsh certain equipment which 
was necessary to complete the work under the 
aforesaid contract and that said equipment which 
was rented was used by the defendants to complete 
the aforesaid contract. That an itemized statement 
of the equipment which was rented. together with 
the reasonable and agreed value for said rental 
together with the dates on which said rental became 
due is more fully and particularly set out in Ex- 
hibit ‘‘A’”’ attached to this complaint and by this 
reference said Exhibit ‘‘A’’ is made part of the 
allegations of this complaint the same as though 
fully set out herein. 

WH. 


That in accordance with the terms ef said rental 
acreement and upon the direction of the defendants, 
the beneficial plaintiff did furnish the use of said 
eyupment, as heretofore more particularly alleged 
and became entitled to receive from the defendants 
the total amount of $4,141.62. That the defandants 
in this case have wholly failed and refused to pay 
the plaintiff any portion of the sum which was 
agreed to be paid unto them for the rental of said 
equipment, as agreed; and that the same is now 
due and owing unto the plaintiff. 
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Wherefore the beneficial plaintiff prays judg- 
ment against the defendants, and each if them, in 
the full sum of $4,142.62, together with interest 
thereon at the legal rate from the date on which 
the said rentals became due and for their costs 
and disbursements in this action expended. 

Dated this 28th day of February, 1946. 

MURRAY & HEDGCOCK, 
By A. W. MURRAY, 
Attorneys for Plaintiff. 


United states of America, 
State of Washineton, County of King—ss. 

William B. Walker, bemg first duly sworn on 
oath deposes and says: That he is the Vice Presi- 
dent of the plaintiff, H. H. Walker, Inc., and that 
he is authorized to make this verification for and 
on behalf of said corporation; that he has read the 
above and foregoing complaint of the said H. FH. 
Walker, Inc., knows the contents thereof and that 
the same is true as he verily believes. 


WILLIAM B. WALKER. 


Subseribed and sworn to before me this 28th day 
of February, 1946. 
[Seal] HOWARD W. HEDGCOCK, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


Received March 6, 1946. Skeel, MeKelvy, Menke, 
Hvenson and Uhhnann, Insurance Bldg., Seattle. 

Copy reeeived March 6, 1946. Brethorst, Hol- 
man, Howler & Dewar, Attorneys for Defendants 
Maeri. 
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Rental of our 1936 Walter All-Wheel Drive 
Truek, Motor No. 369-736; Serial No. 554— 
436; License No. $958; Equipped with 
‘*A-Frame’’ Boom and Double - Drum 
Winch; May 1, 1945 to May 31, 1945, In- 
elusive : 


One Month @ $375.00 per Month............ $375.00 


Rental of our 1941 Ford-Truckstell (Thorn- 
ton) Special 6-Wheel Truek, Motor No. 
99T406311, Thornton Serial No. 3768, Li- 
eense No. $1594: May 1, 1945, to May 
31, 1945, inclusive : 

One Month @ $250.00 per Month............ 

Rental of our Bueyrus-Erie 10-B, 34-Yard, 
Drag Shovel, Gas Engine Operated, Serial 
No. 22974; May 1, 1945 to May 31, 19-5, 
inelusive : 

One Month @ $440.00 per Month............ 


LANG DIU Ses 1). 1 eae ee 


Rental of our 1936 Walter All-Wheel Drive 
Truck, Motor No. 369-736; Serial No. 354- 
436; License No. 5-958; Equipped with 
‘‘A-Frame’’ Boom and Double- Drum 
Winch; June 1, 1945 to June 30, 1945, in- 
elusive: 

One Month @ $875.00 per month............ 

Rental of our 1941 Ford-Truckstell (Thorn- 
ton) Special 6-Wheel Truck, Motor No. 
991406311, Thornton Serial No. 3768, Li- 
eense No. 8-1594; June 1, 1945 to June 30, 
1945, inelusive: 

One Month (@ $250.00 per month............ 

Rental of our Bueyrus-Erie 10-B Drag Shovel, 
34-Yard, Gas Engine Operated, Serial No. 
229(4: June 1, 1945 to June 9, 1945: 

9/30ths Month @ $440.00 per month 


Wier mie3 0,0 VOPo.. 


Rental of our 1936 Walter All-Wheel Drive 
Truck, Motor No. 369-736; Serial No. 354- 


250.00 


440.00 


375.00 


250.00 


132.00 


$1,065.00 


797.00 
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436; License No. TS-958: Equipped with 
““A-Frame’’ Boom and Double- Drum 
Winch: Jnly 1, 1945 to July 31, 1945, in- 
elusive: 
One Month @ $375.00 per Month............ 
Rental of our 1941 Ford-Truckstell (Thorn- 
ton) Special 6-Wheel Truck, Motor No. 
99T406311, Thornton Serial No. 3768, Li- 
cense No. 8-1594: July 1, 1945 to July 31, 
1945, inclusive: 
One Month @ $250.00 per Month............ 


nem G o. oaaavictadstaceiesnaneecnaees 


To remmburse us for repairs to our equipment 
whieh vou have on rental; said repairs hav- 
ing resulted from breakdowns eaused by 
lack of essential lubrication while the equip- 
ment was mm your possession and working 
on your job or jobs in the vicinity of 
Prosser, Washington : 

Thornton-Ford Six- Wheel Truek, 
Our No, 96; 
Parts and Outside Work....... $93.33 
aon G5 Tixpenmse.c2 2.2. ...-0: 40.00 


Walter Truck with ‘‘A-Frame’”’ 
Boom, Our No. 90: 
Parts and Outside Work......6111.76 
Labor & Expense.................... 45.00 


males Tax 


Dveretmeist 17, W946 concen ots 


Rental of our 1936 Walter All-Wheel Drive 
Truck, Motor No. 369-736; Serial No. 354— 
«436; License No. TS-958; Equipped with 
““A-Frame’* Boom and  Double- Drum 
Wineh: August 1, 1945 to August 31, 1945, 
inclusive : 
One Month @ $375.00 per Month............ 
Rental of our 1941 Ford-Truekstell (Thorn- 
ton) Special 6-Wheel Truck, Motor No. 


379.00 


250.00 


133.33 


156.76 
8.70 


375.00 


625.00 


298.009 
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99T406311, Thornton Serial No. 3768, Li- 
eense No. TS-1594; August 1, 1945 to An- 
gust 31, 1945, inclusive: 

One Month @ $250.00 per Month............ 


Wie eerste oe acne 


Rental of our 19386 Walter All-Whecl Drive 
Truck, Motor No. 369-736; Serial No. 354— 
436, License No. TS-958; Equipped with 
‘A-Frame’? Boom and  Double- Drum 
Winch: September 1, 1945 to September 
30, 1945, inclusive: 

One Month @ $375.00 per Month............ 

Rental of our 19+1 Ford-Truckstell (Thorn- 
ton) Special 6-Wheel Truck, Motor No. 
99T406311, Thornton Serial No. 3768, Li- 
cense No. TS-1594: September 1, 1945 to 
September 30, 1945, inelusive : 

One Month @ $250.00 per Month 


Due September 30, 1945 


Rental of our 1936 Walter All-Wheel Drive 
Truck, Motor No. 369-7386; Scrial No. 354— 
436; License No. S-958; Equipped with 
‘“‘A-Frame’’ Boom and Double- Drum 
Winch: October 1, 1945 to October 7, 1945, 
inclusive: 

7/30ths of One Month 
(@ $375.00 per month... 

Rental of our 1941 Ford-Truckstell (Thorn- 
ton) Special 6-Wheel Truck, Motor No. 
99T406311, Thornton Serial No. 3768, Li- 
eense No. S-1594: October 1, 1945 to Octo- 
ber 7, 1945, inclusive: 

7/30ths of One Month 
(3250000 permaWon tis... 


Due October 7, 1945 


Filed March 7, 1946. 


250.00 


375.00 


250.00 


87.50 


98.33 


625.00 


145.83 


$4,141.62 
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[Title of District Court and Cause.] 

ANSWER TO AMENDED COMPLAINT 

Come now A. J. Goerig and Clyde Philp, two of 
the above named defendants, and for answer to 
plaintiff's amended complaint admit, deny and al- 
lege as follows: 

alk 

For answer to paragraph 1 of plaintiff's amended 

complaint these answering defendants deny each 


and every allegation therein contained. 
2 


ae 


For answer to paragraph 2 of plaintiff's amended 
complaint these answering defendants deny each 
and every allegation thereim contained. 

3. 

For answer to paragraph 3 of plaintiff's amended 
complaint these answering defendants deny each 
and every allegation therein contained and par- 
ticularly deny that these answering defendants 
were associated with Sam Macri, Joe Macri or Don 
Mactri as co-partners or as jomt adventurers. These 
answering defendants allege that any relationship 
between these answering defendants and the other 
said individual defendants was terminated prior to 
the incurring of the hability, if any, alleged i said 
amended complaint. 

4, 

For answer to paragraph -{ of plaintiff's amended 
complaint these answering defendants deny each 
and every allegation therein contained. 

D. 


For answer to paragraph 5 of plaintiff’s amended 
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complaint these answering defendants deny each 
and every allegation therein contained. 
6. 

For answer to paragraph 6 of plaintiff’s amended 
complaint these answering defendants deny each 
and every allegation therein contained. 

q. 

For answer to paragraph 7 of plaintiff’s amended 
complaint these answering defendants deny each 
and every allegation therein contained. 

8. 

For answer to paragraph 8 of plaintiff’s amended 
complaint these answering defendants deny each 
and every allegation therein contained. 

Wherefore, these answering defendants having 
fully answered plaintiff’s amended complaimt pray 
that the same be dismissed with prejudice and that 
these answering defendants be granted judgment 
against the plaintiff and against A. H. Walker 
for their costs and disbursements taxable hy law. 

NA US BROWN, 
KENNETH C. HAWKINS, 
Attornevs for defendants A. J. 
Goerig and Clyde Philp. 


Service accepted and copy received of the fore- 
going Answer to Amend Complaimt this 24th dav 
of March, 1946. 

MURRAY & HEDGCOCis. 
iy /s7 ONAN WEE DG COCK, 
Attorneys for Plaintif. 


Filed May 17, 1946. 
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[Title of District Court and Cause. | 
ANSWER AND CROSS-COMPLAINT 


Comes how the defendant, Continental Casualty 
Company, a corporation, and in answer to plaintiff’s 
Amended Complaint admits, denies and alleges as 
follows, to wit: 

First Defense 


Ip 
This answering defendant admits Paragraphs I, 
TT iW Se and V1 of plainiiit’s complaint. 


IT. 

This answering defendant alleges that it is with- 
out knowledge ov information sufficient to form a 
belief as to the truth or veracity of the allegations 
contained in Paragraphs VIT and VIII and there- 
fore denies said paragraphs and each and every part 
thereof and specifically denies that this answering 
defendant is indebted to the plaintiff in the sum 
of $4141.62 or any other sum whatsoever or at all. 


Cross-Complaint 
Comes now this answering defendant and for 
cross-complaint agaist Sam Macri. Joe Maeri, Don 
Macri, Clyde Philp and A. J. Goerig, co-partners 
and joint adventurers d/b/a Macri & Company and 
alleges as follows, to wit: 
J. 
This cross-complaining defendant, Continental 


Casualty Company, realleges and makes a_ part 
hereof as though fully set forth at length para- 
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eaapis i, 1 Tif, 1¥, \, and VI of plaintiff's com- 
plaint. Plaintiff states that payment bond with 
reference to Contract No. 1068 was issued by Con- 
tinental Casualty Company May 18, 1944 and was 
in the amount of $84,833.75. 


IGE 


That in connection with the issuance of defendant 
Continental Casualty Company’s payment bond 
above mentioned and as part of the consideration 
for the issuance thereof, the defendant Macri & 
Company for aud on behalf of each of the defend- 
ants above named as co-partners and joint adven- 
turers did execute and sign an application directed 
to Continental Casualty Company for the purpose 
of procuring said payment bond. That among 
other things, said application for bond contains the 
following words and phrases, to wit: 

‘Second. To indemnify the company against 
all loss, costs, damages, expenses and attorney's 
fees whatever and any and all lability there- 
for sustained or incurred by the company by 
reason of executing said bond or bonds or any 
of them; in making anv investigation on ac- 
count thereof; in prosecuting or defending any 
action brought in connection therewith; i ob- 
taining release therefrom, and in enforcing any 
of the agreements herein contained.”’ 


ane 


That in the event use plaintiff in this case re- 
covers judgment against Continental Casualty Com- 
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pany, then under the terms of said bond application 
and said bond, the said defendant. Continental Cas- 
ualty Company, is entitled to and hereby demands 
judgment m an equal amount, plus costs and attor- 
ney’s fees, against each of the above named co- 
partners and joint adventurers and each of them 
jointly and severally. 


Wherefore, having fullv answered use plaintiff’s 
complaint, this defendant, Continental Casualty 
Company, prays that said complaint be dismissed 
and held for naught and further demands that in 
the event that judgment is rendered in favor of 
use plaintiff agaist Continental Casualty Com- 
pany, that it have and recover judgment in an equal 
amount, plus its costs and disbursements of this 
suit and a reasonable attorney's fee to he fixed by 
said Court, against each of the above named indi- 
vidual defendants doing business as Macri & Com- 
pany, co-partners and joint adventurers, and each 
of them jointly and severally. 


PRE Hy) Nie oe Nal a, 
EVENSON &€ UHLMANN, 
By WILLARD E. Siu. 


United States of America, 
tate of Washington, County of Kine—ss. 


Warner M. Binee, being first duly sworn, on oath 
deposes and says: That he is superintendent of 
Continental Casualty Company, a corporation, the 
terendant im the above entitled a@enon: wnt le 
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makes this verification for and on behalf of said 
corporation: that he is authorized so to do; that 
he has read the foregoing instrument, knows the 
contents thereof and believes the same to be true. 


WARNER M. BRUCE. 
Subseribed and sworn to before me this 7th day 
of March, 1946. 


[Seal] K. VAN IORNS, 
Notary Public in and for the State of Washington, 
residing at Seattle. 


Copy received 3/11/46. 


BRETHORST, HOLMAN, 
FOWLER & DEWAR, 
Attys. for Defis. WaGri. 


MURRAY & HEDGCOCK, fml 


Filed March 138, 1946. 


[Title of District Court and Cause. ] 


REPLY AND ANSWER TO ANSWER AND 
CROSS-COMPLAINT OF CONTINENTAL 
CASUALTY COMPANY 

Come now A. J. Goerig and Clyde Philp, two of 


the above named defendants, and for reply and 
answer to the Answer and Cross-Complaint of Con- 
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tinental Casualty Company, a corporation, admit, 
deny and allege as follows: 


il. 


For reply to paragraph 1 and 2 of the defendant’s 
first defense these answering defendants deny each 
and every allegation admitted by said defendant 
therein. 

2. 


For answer to paragraph 1 of said defendant’s 
cross-complaint these answering defendants deny 
each and every allegation therein contained or 
therein replied to. 

3. 


For answer to paragraph 2 of said cross-com- 
plaint these answering defendants deny the same 
and each and every allegation therein contained, 
and particularly deny that the defendant Maeri 
& Company executed and signed anv application 
directed to the Continental Casualty Company for 
and on behalf of these answering defendants. 


4, 


For answer to paragraph 5 of said defendant's 
cross-complaint these answering defendants deny 
rach and every allegation therein contained. 


Wherefore, these answering defendants having 
fully rephed and answered to defendant Conti- 
nental Casualty Company’s auswer and cross- 
complaint pray that these answering defendants 
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have and recover judgment against said defendant 
Continental Casualty Company for their costs and 
disbursements taxable by law. 


NA Us biROvV IN, 
KENNETH C. HAWKINS, 
Attorneys for defendants A. J. 
Goerig and Clyde Philp. 


Filed July 15, 1946. 


[Title of District Court and Cause. ] 
ORDER ON PRE-TRIAL 


Pursuant to an order for pre-trial under Rule 
16 of the Rules of Civil Procedure for the District 
Courts, this cause came on for hearing on the 7th 
day of January, 1947. 


Howard W. Hedgecock appearing as attorney for 
the plaintiff ; 


Thomas Holman and A. T. Bateman appearing 
as attorney for defendants Macri; 


Nat U. Brown appearing as attorney for defend- 
ants Goerig and Philp; 


Willard E. Skeel appearing as attorney for Con- 
tinental Casualty Company ; 


It is stipulated that any party to this cause may 
offer in evidence any of the documents marked for 
identification in cause No. 267 without objection 
as to signatures and authenticity of such document. 
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it is further stipulated that the use plaintiff is 
entitled to judgment in the amount of $3842.83 
without any question of interest being involved and 
subject to the judgment being appropriately fixed 
as to judgment debtors and that all the claim is 
on specification 7 1068. 


It is further stipulated that there are no written 
agreements between the defendants Maciri and de- 
fendants Goerig and Philp other than defendants 
Macia Identification ‘1’? and “*2” and defendants 
Goerig and Philp Identification ‘*1,°? pertainmeg to 
Specifications # 1062 and # 1068. 


It is further stipulated that the use plaintrff is 
a eorporation and that its last annual lHcense fees 
have been paid and it has a full right to sue. 


It is firther stipulated that the Continental Cas- 
ualiy Company is a corporation licensed to do 
business in the State of Washington and has paid 
its last and all other license fees. 


It is further stipulated that at the time of en- 
terme the principal contracts, the defendants Sam 
Macri, Joe Macri and Don Macri were and are 
still co-partners doing business under the firm 
name and stvle of Macri & Company and are all 
residents of the City of Seattle in the Western 
District of Washington. 


It is further stipulated that this cause he con- 
solidated with causes numbered 251, 255, 257 and 
267 for the trial of the remaining issues and he 
tried on February 19, 1947, at 10:00 a.m. 
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it Is Ordered and Adjucged that the above stipu- 
lations be and the same are hereby approved and 
made a part of the record in the above entitled 
cause. 


Dated this 27th day of January, 1947. 


SAM M. DRIVER, 
United States District Court. 


tiled Wan, 27, 1947. 


[Title of District Court and Cause.] 
RECORD OF PROCEEDINGS AT THE TRIAL 


Be It Remembered, that on the 21st day of 
February, 1947, the above entitled cause came 
regularly on for trial in the above Court at Yakima, 
Washington, before the Honorable Sam M. Driver, 
Judge of said Court, sitting without a jury; the 
plaintiff net appearing; the defendants Sam, Don 
and Joe Macri appearing by Tom W. Holman, of 
Brethorst, Holman, Fowler and Dewar, of Seattle, 
Washington; the defendants A. J. Goerig and Civde 
Philp appearing by Kenneth C. Hawkins, of Brown 
and Hawkins, of Yakima, Washington, the defend- 
ant Continental Casualty Company. a corporation. 
appearing by Willard E. Skeel, of Skeel, McKelvey. 
Henke, Evenson, & Uhlmann, of Seattle, and the 
following proceedings were had: 

The Court: This same question is involved in 
all of the cases here against the Macris and the 
Continental Casualty Company, but [ wonder if 
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we shouldn’t proceed on the record here in one of 
the cases, and then stipulate, if counsel is willing 
to do that, that it may apply in all of the cases? 

Mr. Holman: Yes, your Honor. 

The Court: Is there any particular preference, 
then, as to the case we should select for the record 
at this time? 

Mr. Holman: I think not. 

Mr. Hawkins: 257, 1 think that’s the one that 
has the letters involved in it. 

Mr. Holinan: Well, in the event counsel feels 
that way, let’s take 255. 

Mr. Hawkins: Case 257 has these letters in 
evidence, as to which we’ve made a special point, 
and will continue to make a special point. 

The Court: Yes, I think that is true. Let’s take 
257; it has that question that isn’t involved in the 
others. 

Mr. Holman: Call Mr. Goerig to the stand. I 
am calling him under the rule, vour Honor, as an 
adverse witness. 


Ad GO MRM, 


one of the defendants, called as an adverse witness 
on behalf of the defendant Macri, being first duly 
sworn, testified as follows: 


Direct Examination 
By Mr. Holman: 
Q. Mr. Goerig, you are the Goerig mentioned 
in the papers which have been read to the Court 
here? A. Yes. 
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Q. Il ask vou whether or not you received a 
copy of Macri’s Exhibit for identification 3, this 
statement of account that I had a moment ago? 

A. Ican’t say that I did, no. I was never active 
in the office work. I was on the outside, normally. 

@. And who was active in the office work? 

A. Mr. Philp. 

Q. Mr. Philp handled the office work and you 
handled the outside? 

A. Mr. Philp handled the office details and I 
handled the outside. 

Q. And had vou ever seen that before today? 

A. I Gant say whether I did of not. I’ve seen 
lots of reports and financial statements, but If 
wouldn’t swear to that. 

OF When did you know that Sam Maer had 
made an assignment to the bank of his rights under 
these joint venture agreements to secure his lean 
at the hank? The one I’m saving is the same bank 
all the time, vou Honor, Seattle First National 
Bank. 

2 Oh, 1 was—!I conldnt say; it was over a 
vear ago, I think. I never saw the assignment, 
but they were always bringing it up in conversa- 
tion when T was in the bank. 

Oren (bats, ihe iaik was? 

A. The bank was, and they kept—well, they 
kept asking about it. If I may go on, I can de- 
seribe how I knew about the assignment. They 
were after us to pay, and we refused until the loss 
was determined on the job. 
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(Testimony of A. J. Goerig.) 

@. Mb. Goerig, that is the one other suestion I | 
wanted to ask vou, whether or not to the best of 
vour knowledge and helief there has been any 
payment made by Philp and Goerig on specifica- 
tions 1062 or specifications 1068, covered by these 
plaintiff’s Exhibits A and B? 

A. That is on these two jobs in question here? 
Not to my knowledge. 

Ni. Holman: That’s all. 
fee Mlawkims: That’s all, MiP. Goeris. 

(Whereupon, there being no further ques- 
tions, the witness was excused.) 


Mr. Hawkins: Mr. Goerig. will vou take the 
stand, please? 


A. J. GOERIG 


recalled as a witness in his own behalf, resumed the 
stand and testified further as follows: 


Direct Ixamination 

By Mr. Hawkins: 

QO. MMi Goerie, you are a partner of Clide 
Philp? Age Yes. 

Q. Doing business as Goerig and Philp? 

na. 6Y es, 

Q. Handing vou Goerig and Philp’s identifica- 
tone villewou state to the Court what that ¥ 

Mr. Holman: I[t speaks for itself. 

Mr. Hawkins: He's entitled to identify what it 
is in his hands, for the purpose of the record. How 
is the appellate court going to know? 
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(Testimony of A. J. Goerig.) 

My. Holman: I submit the witness’ conclusion 
is not the best evidence, vour Honor. 

The Court: Ili overrule the objection. 

A. Well, it is a suit agaist Goerig and Philp, 
Clyde Philp and A. J. Goerig, individuals, and also 
Van Valkenburgh and Mendel Rose: suit by the 
First National Bank to recover, suing us for 

The Court: Well, IT think that goes into too 
much detail. 

A. Itisa suit of the bank for somewhere around 
£37 ,000.00. 

Q. This is a copy of a summons and complaint 


that was served upon vou? A. Yes. 

Mic. Holman: What | have no objetaion to. 
move the rest of it he stricken: 

Whe Court: Yes, it may be stricken. It is a 
eopy of a suinmons and complaint served on him. 

My. Hawkins: I will offer this in evidence, vour 
Honor. 

Mr. Holman: I object to it. vour Honor, not 
on the question that this is not a substantially and 
probably tine copy; it purports to he a summons 
in King County case 381592, and a complaint, and 
a writ of garnishment, but the defendants ave 
shown to he Philp and Goeritg individually and as 
co-partners transacting business under the name 
of Goerig and Philp, and as ¢o-partners transact- 
ing business under the name of Goerig Construction 
Company, Mendel Rose, and H. C. Van Valken- 


burgh, and in the writ of earnishment and com- 
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(Testimony of A. J. Goerig.) 
plaint they are shown to be doing business as the 
Rovan Trading Company. 

The Court: It seems to me this copy of sum- 
mons and complaint at best could be only some- 
hbody’s assertion that there had been an assignment 
of one of the documents in evidence here, and the 
interests of defendants Macri under that insiru- 
ment. I’ll sustain the objection. It wouldn’t be 
evidence that there was an actual assignment, it 
seems to me, and the fact that thev’ve been sued I 
don’t believe would be a defense here, the action 
in state court itself, unless there had been an 
assignment. That is just the view I am expressing 
On ib, 

Mr. Hawkins: I don’t contend it is res judicata 
or anything of that kind. Mr. Macri has testified 
that he has made an assignment to the hank of the 
elaims he has out of this termination agreement 
which is in evidenee, and this evidences the fact 
that the Seattle First National Bank has started 
action upon that assigninent which Mr. Maeri testi- 
fied he made, and I think we’re entitled to show 
that. Counsel has inferred this was given merely 
for collateral purposes, and that thev were really 
the owners of it, and therefore entitled to bring 
this action, but the fact is the assignment was made 
and the Seattle First National Bank is attempting 
to foreclose on that collateral, and we’re attempting 
to show that, to show that the Macris have no cross- 
complaint in this action, and it is offered for that 
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purpose; if the objection is on the ground that is 

not a certified copy 
Mr. Holman: I said I didn’t raise that at all, 

but Mr. Goerig’s testimony already shows that he’s 


known of this assignment since last July, or some 
time ago, so the defendants Philp and Goerig have 
not been diligent in submitting proof here of some- 
thing of which they claim they had knowledge a 
long while ago, and this is not the hest evidence; 
it is not competent evidence. 

The Court: J will admit it for the limited pur- 
pose of showing that suit has been instituted against 
at least My. Goerig, and he’s heen served with a 
copy of summons and complaint based on the as- 
signment. Exception will be allowed. 

Mr. Skeel: On behalf of the bonding company 
T also wish to submit an additional objection to 
this document, in that it In no wav affects the 
bonding company or third party creditors, that is, 
the plaintiffs in this case. Furthermore, since 
there is ne copy of the assignment on there, and 
since the summons and complaint shows on its face 
that it has to do with a job outside and additonal 
to the jobs which this sit are based on; in other 
words, this is based on 1062 and 1068: 1 believe the 
coniplaint shows it is based on some other job 
having nothing to do whatsvever with this case. 

Mr. Holman: I would like to join in the surety’s 
objection also, principally on behalf of te creditor 
plaintiffs; thev’re not here. 
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(Testimony of A. J, Goerig.) 

Mr. Hawkins: In a sense counsel is correct, 
that it is based on a loss on another joint venture. 
However, it is one of the joint ventures mentioned 
in the termination agreement, and the complaint 
recites that the assignment has heen made on all 
of these adventures, and therefore it is a simple 
matter for the bank, if they so choose to do, to 
amend that complaint and include this as well as 
the others. Of course. the reason thev haven't 
doe it at this point is that the loss hasn’t been 
ascertained, but it will be done, there is no question 
ahout that. 

The Court: JT’ll overrule the objections, and 
admit it for what it is worth. 

Mr. Holman: Exception. 


Direct Examination 
(Continued) 

By Mr. Hawkins: 

®. Mr. Goerg, do von know Mr. Macri? 

A. Yes. 

. Pid he handle these jobs that we’re concerned 
with here, 1062 and 1068? A. He did. 

Q. Did you have anything to do with those 
jobs? A. No. 

Q. Did Mr. Philp have anvthing to do with 


those jobs? A. No. 
Q. Did you order anv of the materials that are 
sued on in these actions? A. No. 


@. Did you order any of the labor in connection 
with those jobs? A. No. 
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Q. Did you have anv supervision of those jobs? 

A. No. 

Q. Did Mr. Philp have any supervision of those 
jobs ? eee Ne: 

@. They were solely under the direction and 
control of Mr. Macri? 

Mr. Holman: Just a minute; I think on this 
last question I'll object on the ground it is leading. 

The Court: It started out to be. Proceed. 

Q. Did anvone other than Mr. Macri have any- 
thing to do with those jobs? 

A. The Macri Company. 

@. That is A. Don, Sam 

Q. The Macri brothers? 

A. The Maeris, the Macri Company. 

Q. Did vou ever receive any of the letters that 
have been introduced in evidence here today? 


A. J haven't seen them. 

Q. With more particular reference to plaintiff’s 
Cart. ook, 1) ee 

A. No, I never saw anv of them. 

O> Your Aliswwer was aioe A. No. 

Q. That they were never called to vour atten- 
Mon vsnererdid vou and iMin. Pho maimiain vour 
office at the time these jobs were in progress ? 

A. In the Llovd Building. Seattle. 

@. And did the Macris have their own separate 
office? A. Yes. 

Q. Where was that located? 
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(‘Testimony of A. J. Goerig.) 

A. Down off of Jackson Street in Seattle, I 
think that they had it. 

Mr. Hawkins: You may cross-examine. 


Cross- Examination 
By Mr. Holman: 

Q. Mr. Goerig, it has been a fact, has it not, to 
the best of your information, that from the time 
vou entered the joint venture agreements pertaining 
to these johs, shown by plaintiff’s exhibits A and B 
on to the completion of those jobs the work was 
conducted by Macri and Company, correct? 

A. It was conducted by Maecri and Company. 

Q. Yes, sir. What, if anything, at anv time, 
in any way, did either Mr. Philp, to vour knowl- 
edge, or you do toward notifving any of the ma- 
terialmen, laborers, or otherwise on those jobs that 
vou had terminated the exhibits A and B? 

Mr. Hawkins: Just a moment. Your Honor, 
there is not one iota of evidence in the record here 
that the materialmen or the plaintiffs in this case 
ever knew about the joint venture agreement in 
the first place, so it becomes entirely immaterial 
whether a notice was given of the termination. 

Mr. Holman: I want to know if he did notify 
anybody. 

Mr. Hawkins: Well, it is immaterial. There is 
no testimony that they knew of it in the first place. 

The Court: Well, I’]l overrule it, and determine 
the effect of it. 

A. (Witness): No. 
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Q. You knew, did von not, that there was ma- 
terial being furnished, there were labor items being 
accumulated, work was being performed there, did 
vou not? 

A. Well, on such a job there is always material 
and labor, yes. 

OF Now, is it Of is it noteaiiciethat the time 
the joint venture agreements, Macri’s Exhibits 1 
and 2, were entered into, that there was to be a 
bound obligation for the performance of those Jobs, 
to he signed by Maeri and Company ? 

Mr. Hawkins: I object to this question, your 
Honor. It is not material or germane to the direct 
examination at all. . 

The Cowt: [7m not sure that T got the question. 
Read it. ore 

My. Holman: May I restate the question, your 
Honor? 

iiresCourt: ol rier. 

Q. What F would like to know, Mr.. Goerig, is 
whether or not vou knew that each of these jobs 
covered by plaintiffs exhibits A and 1 requixed 
and would have to have surety honds?. 

A. [T think in this case the bonds were already 
ee a wore y aaanels AL Omi. 

Q. Yon knew that? 

A. I’m not positive now on that question. 

Oe least, it was € Cartent wiatter that vou 
were informed ahout, was it not, Xv. Goerig? 

A. lt evas avhat? - 
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Q. A current matter at the time you signed 
defendant’s exhibits 1 and 2, it was a current mat- 
ter that the bonding of these jobs would be covered ? 

My. Hawkins: Your Flonor, 1 again renew my 
objection, T don’t think vour Honor ruled on it the 
first time, namely that this is not germane to the 
direct examination. I did not go into this question 
of the bond at all. [ ask that all that testimony 
he stricken. [ made an objection and there was no 
ruling of the Court on it. 

The Court: 7 think I7H sustain the objection. 
The bond wasn’t gone into on direct; it isn’t cross- 
examination. Of course, [ don’t know that it is 
of very much practical concern, becanse he has 
been the witness of both sides here, and being an 
adverse witness, you could examine him by leading 
questions anyway. If you wish to open up vour 
direct examination [’ll permit von to do so for that 
purpose. 

Mr. Holman: I’m satisfied with the direct ex- 
amination. No further questions. 


(Whereupon, there being no further ques- 
tions, the witness was excused.) 
REPORTER'S CERTIFICATE 


United States of America, 
Eastern District of Washington—ss. 

T, Stanley D. Taylor, do herehy certify: 

That I am the regularly appointed, qualified and 
acting official court reporter of the District Court 
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of the United States for the Eastern District of 
Washington. That as such reporter I reported in 
shorthand and transcribed the foregoing proceed- 
ines before the Honorable Sam M. Driver, Judge 
of the District Court of the United States for the 
Eastern District of Washington, held at Yakima, 
Washington, on February 21, 1947. 

That the above and foregoing, consisting of 14 
numbered pages (exclusive of this page) contains 
a full, true and accurate transeript of a stipulation 
and the testimony of A. J. Goerig, meluding all 
objections and the court’s ruling thereon. 


Dated this 2nd day of August, 1947. 


/8/ SYANDBEY D. TAYLOR: 
Official Court Reporter. 


[Kindorsed]: Filed Aug. 4, 1947. 


DHPOSETON OF ChyY DH PHILP 


GUYDE PHILP 
being first duly sworn to testifiy the truth, the whole 
truth and nothing but the truth, deposed and said 
as follows: 


Direct Examination 
By Mr. Holman: 
@. Will vou give vour name, please? 
A. Clyde Philp. 


@. You Jive where, Mr. Philp? 
A. At 2933 Second Avenue, Seattle, Washington. 
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(Deposition of Clyde Philp.) 

Q. Are you willing, Mr. Philp, that this deposi- 
tion which is being taken may be transcribed with- 
out your reading the completed copy and without 
your signature thereto under the Federal Rule? 

Meme ce: 

, 50 vou waive that, do vow? A. Yes. 

©. In the record? A. Yes. 

@. What is vour relationship—contractual re- 
lationship with respect to the Roza Work performed 
by Macri & Company involved in this action, being 
Bureau of Reclamation, Department of Interior, 
contract 12114996, including specification No. 1068 
for performance of earthwork, pipe-line,  struc- 
tures, laterals, sub-laterals, Roza Division, Yakima 
Project, Washington, according to the terms and 
specifications contained in said contract and par- 
ticularly in accordance with specification 1068 and 
with respect to Bureau of Reclamation, Department 
of Interior Gontract No. 1271-14825 for earthwork, 
pipe-lines and structures, laterals 5.3 and 69.8 and 
sub-laterals, Roza Division, Yakima Project, Wash- 
ington, with specifications No. 7062, according to 
the terms and specifications in said coutract eon- 
tamed and provided and particularly in accordance 
with said specification 1062. Ts that question clear, 
Mir. Phailp® A. I helieve it is. 

QO. All right, what is vonr answet? 

=. Whatever contmecitial obleaton, if any, 1s 
contained in the agreement entered into between 
Maeri & Company and Goerig and Phil in July, 
1944. 


Or 
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Mr. Holman: Counsel Brown, I eall for the pro- 
duction of that. 

My. Brown: I haven’t the original of that. 

Mr. Holman: All right. Maybe I can ideutify it. 


Q. (By Mr. Holman): Is that the agreement 
contained in the answer and cross-complaint of the 
Defendants Macri as specified in the cross-com- 
plaint of the Defendants Macri as the one signed 
between you and them and a signed copy im vour 
possession, Mr. Philp? 

Mr. Brown: Here it is. 

Mr. Holman: You have a copy? 

Mr. Brown: “Yes. 

Mr. Holman: All right. I will have him iden- 
titer it. 

(Discussion off the record.) 


@. (By Mr. Holman): Your counsel has pro- 
duced a copy of that agreement to which vou re- 
ferred? eoee Uitain eer relic. 

Mr. Holman: Will you mark it for identifica- 
tion, please? 

(So marked.) 


Mr. Brown: That is a copy of the contract that 
was served and filed under order of the Court as 
a part of the bill of particulars. 


Q. (By Mr. Holman): Mr. Philp, I hand you 
Defendants’ and Cross-Complainants’ Exhibit 1 for 


identification, marked in your deposition today, con- 
sisting of five typewritten pages, numbered 1 to 5, 
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inclusive; that is the instrument to which you refer, 
in view of your Counsel’s stipulation, is it? 


A. That’s right. 


Q. Now is it or is it not a fact that by reference 
to the contents of this identification 1, there is in- 
eorporated by reference an agreement between Sam 
Maeri, Joe Macri and Don Maeri, co-partners doit zg 
business as Sam Macri & Company, as first party, 
and A. J. Goerig, an individual, as second party 
and Clyde Philp, an individual, as third party, 
referring to the above contract No. 12r-14825, speci- 
fication 1062, and also the additional agreement of 
December 11, 1943, referring to carthwork, pipe- 
hnes and structures, laterals 70-1 to 80-1 and suh- 
lateral, Mast Turbine Laterals, station 260-00 to 
end and sub-laterals East Turbine Lateral Waste- 
way and Diversion Channels, Mile 51.74 to Mile 
58.45, Roza Division, Yakima Project, Washington ? 


hoe | hefe 1S meiution made of tose two in tne 
agreement of July 15, 1944. 


@). And those prior agreements were executed 
between the parties that I have indicated, inelnding 
vourself? A. Vitis rieln, 

Q. Is there any other written agreement or any 
other wiiting mm any other manner affecting the 
two latter agreements that [ have called vour atten- 
fion to, other than the one vou have identified as 
Defendants’ and Cross-Complainants’ Exhibit 1 for 
identification? A. Not to my knowledge. 


wl 
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(Deposition of Clyde Philp.) 
Myr. Holman: I eall cn Counsel Brown 


4 
t 


O DFO- 


duce any such if they are now available. 


Me Brown: Any such? 

Mr. Holman: Other than this. 

Mr. Brown: As far as I know there is nothing 
else in writing. 


i (by Mi. Holman): Then it 18 a fact, is it 
not, Mr. Philp, that the two agreements of Decem- 
ber, 1943, to which I have directed your attention, 
and Defendants’ identification 1, is the total written 
contractual relationship between vou and the De- 
fendants and Cross-Complainants Macri with re- 
spect to these jobs that I have indicated ? 

A. I believe that is right. 

Q. What was the relationship between vou and 
the Defendant and Cross-Complainant, A. J. Goe- 
rig, at the time of the execution of the instruments 
{ have previously indicated to you in December, 
1943? 

A. We were partners on some jobs 


Q. Iam speaking with respect to these jobs. 
A. We each had an individual interest mm this 
job. 


@. <As indicated by these 

A. As indieated by the joint venture agreement 
signed December 11, 1948. 

@. What if any monev have vou, Clyde Philp, 
paid into the performance of the two Federal Proj- 
ects | have indicated in the previons questions ! 

A. I would not know until there is a full ac- 
counting on the Stadium Home Project. 
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@. It is a fact, is it not, that with respect to 
the Stadium Home Project there was an additional 
joint venture agreement ? A. That’s right. 

@. Between the same parties as I read before, 
that is, Macri as the first party and Goerig as the 
second and you the third? Ae al lhats arene 

Q. Is it a fact that except for contributions, if 
any, from the Stadium Home Project, there has 
been no contribution of cash or funds by you or 
by Goerig to vour knowledge to the projects that 
T have indicated ? 2 it Te Correct. 

Q. What if any equipment was furnished bv 
you for performance of any of the work of the 
Roza Projects that I have indicated? 

me A 1942 Cr MPC. pick-up truck. 

& Will vou incieate with respect to that, Mit: 
Philp, the ownership, the manner of delivery for 
work on this job and the time it was ou the joh? 

®. Phe truck was owned bv 9M, Goerre and 
myself. JT am unable to give the exact time without 
referring to the reeords on the leneth of time it 
was on said job. 

‘Ir. Holman: | eall on Connsel to produce the 
record with respect to that pick-up truck. 

Mt. Drown: TP iave no record. 

Mr. Tolman: [Teall on Counsel Brown to supple- 
wient the deposition by such a document duly veri- 
fied by the party, to be filed supplementing this 
deposition. Conld that be done, Ma. Philp? 

The Witness: Well, off the record. 

(Discussion off the record.) 
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Mr. Holman: Now I will ask Counsel Drown 
if he will do his best in cooperation with his client 
to furnish that information. 

Mr. Brown: Yes, I will do that. 


Q. (By Mr. Holman): Do you know the rental 
for that truck, Mr. Philp? 

A. Not without referring to the records. 

Q. Nor the time it was there? 

A. Not at this time. 

@. And does that include the naked truck or 
the truek and driver? 

A. It includes the truck only. 

Q. And was that before or after OPA maximum 
rental regulations, do you remember ? 

A. It was after the OPA regulations. 

Q. Can vou tell me whether or not that con- 
formed to those regulations, if you know? 
They naturally would. 
You think they did, is that right? 
I believe they did. 
That is the only item, Mr. Philp? 
To the best of my knowledge. 
No materials furnished of any kind? 
None that I know of. 

Mr. Holman: J return the witness to you, Mr. 
Brown. 


>OPOrOP 


Mr. Brown: T have no questions. 
Mo Holman: “Phat is all, Mr. Philp, unless von 
gentlemen want to ask some questions. 
(Discussion off the record.) 
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Mr. Holman: What is the position of the De- 
fendant Schaefer with respect to the deposition 
being taken; do they join with the Defendants 
Macri in the taking of the deposition or not? 

Mr. Olson: No. 

Mr. Holman: Do vou wish now to take Mr. 
Philp’s deposition ? 

Mr. Olson: We would be merely cross-examin- 
ing. That I understand is a right we have as 
parties in the case. 

Mr. Brown: I have no objection to cross-exami- 
nation. 

Nr. Holman: I haven’t cither. I wanted the 
record clear. 

(Discussion off the record.) 


Mr. Olson: We have no questions. 

Mr. Holman: Mr. Brown, as Counsel for the 
Defendant and Cross-Complainant. A. J. Goerig. do 
vou now stipulate into the record that Ma. Goerig’s 
testimony would be the same as that as given by 
Mr. Philp—if Mr. Goerig were here? 

Mr. Brown: Yes. 

Mr. Wolmeane “Phat is all. 


(Witness excused.) 


MQ. Holman: For the purpose of the record. 
Mr. Brown. I am not offering Defendants’ Tdenti- 
fication 1. T don’t know whether vou want to 
OME 1 son nat 

Mr. Brown: Yes, T will offer it and will have 
it attached to the deposition. 
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Mr. Holman: ‘There is no objection on the part 
of the Defendants Maeri. 


(Agreement terminating joint veuture of- 
fered in evidence as Defendant and Cross-Com- 
plainant’s Exhibit 1, the same being attached 
hereto and returned herewith.) 


Wiled Feb. 24, 1947. 


[Title of District Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled matter having come on reeu- 
larly for trial in open court, the beneficial plaintiff 
having appeared through its attorney, Howard W. 
Hedgecock; and the defendants, Sam Macri, Joe 
Macri and Don Macri, appearing by and through 
their attorneys, Brethorst, Holman, Fowler & 
Dewar; and defendants, Clyde Philp and A. J. 
Goerig, appearing by and through their aftornevs, 
Brown & Hawkins; and the defendant, Continental 
Casualty Company, appearing by and through its 
attornevs, Skeel, McKelvy, Henke, Evenson & Uhl- 
mann; and the court hearing evidence and being 
fully advised in the premises, does now make the 
following findings of fact and conclusions cf law: 


Findings of Fact 
1E 
That the above action was brought under the Act 
of Congress of August 24, 1935, being Sections 
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270-a, 270-b, 270-d, Title 40 of the United States 
Code Annotated, commonly known as the Miller 
Act, and was brought in the name of the United 
States of America for the use of the plaintiff named 
in the caption hereof against the defendants herein 
for and on account of the matters hereinafter set 
forth. 
i. 


TE Hl. Weillser, Ing. the beneficial plammtiit, isa 
California corporation, duly organized and existing, 
and is authorized to do business in the State of 
Washington and has paid all of its heense fees due 
so as to entitle it to transact its business within the 
State of Washington. 


Ti, 


That all times herein mentioned the defendants, 
mam Macri, Joe Macri and Don Macri, were co- 
partners doting business as Macri © Company. That 
the defendants, Clyde Philp and A. J. Goerig, had 
been previously associated with said named Macris 
under a joint venture agreement: that all of the 
last named defendants were and now are citizens 
of the State of Washington. 


That the Continental Casualty Company is a 
corporation duly organized, existing under and by 
virtue of the laws of the State of Indiana, having 
its principal office and place of business at Ham- 
mond, Indiana, and is engaged generally in the 
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business of writing surety bonds and becoming 
surety on such bonds written for any party who 
pays unto it the regular required premium therefor, 
and is dulv licensed and authorized to and is trans- 
acting such business in the State of Washington 
and has been at all times herein mentioned. 


v. 


That the defendant, Sam Macri, for and on behalf 
of himself and for and on behalf of the aforesaid 
eo-partners and joint adventurers, entered into a 
contract with the United States of America, through 
the United States Bureau of Reclamation for the 
completion of certain work known as Roza Division, 
Yakima Project, Specification No. 1068, in the 
vicinity of Prosser, located in Benton County, 
Washington. That said contract is a public record 
on file with the General Accounting Office of the 
United States and is known and designated hy said 
number above specified. 


VI. 


Pursuant to the Act of Congress as aforesaid, 
and the Statutes applicable hereto, the defendant, 
Sam Maecri and the other eco-partners and jomt 
adventurers heretofore referred to, furnished and 
executed to the United States a payment bond 
pertaining to the operations of said Sam Macri 
and the partnership known and designated as 
Macri & Company in the performance of said con- 
tract, and the defendant, Continental Casualty Com- 
pany, a corporation, became surety for said Sam 
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Maeri and the partnership known and designated 
as Macri & Company, thereon; that said bond is 
a public record in the General Ac: cunting Office 
of the United States and it was conditioned for the 
protection and payment of all persons supplying 
labor and material to said principal contractors 
in the prosecution of the work provided for in said 
eontract, all in aceordance with the Laws of the 
United States and the Statutes thereof as herein- 
before referred to. That a copy thereof, duly certi- 
fied, has been admitted in evidence. That said bond 
was in the sum of $84,833.75. 


air 


That thereafter, or about March, 1945, the said 
defendants, Sam Maeri, and the c¢o-partnership 
designated as Maeri & Company, entered into a 
rental agreement with the beneficial plaintiff, FL. H. 
Walker, Ine., to furnish certain equipment which 
Was necessary to complete the work under the 
aforesaid contract and that said equipment which 
was rented was used by the defendants to complete 
the aforesaid contract. 


Vuk 


That in accordance with the terms of said rental 
agreement and upon the direction of the defend- 
ants Maeri, the beneficial plaintiff did furnish the 
use of said equipment of the reasonable and agreed 
value of #3,842.83, and that the beneficial plaintiff's 
claim in said amount constituted a lien against the 
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proceeds represented by the penalty of the bond to 
the extent of said suim of $3,842.83. 


EX, 


That more than ninety days elapsed from the last 
date of the furnishing of said equipment by the 
beneficial plaintiff at the request of the defendants 
Maeri, which was necessary to complete the work 
under the aforesaid contract, and that less than one 
year elapsed from the date of the complete per- 
formance and final settlement of the contract herein 
which was on October 15, 1945 and the date of the 
institution of this suit. 


x 


That the ground upon which the jurisdiction of 
this court is invoked is that the action arises out of 
the Act of Congress referred to above which ex- 
pressly directs the bringing of said action in this 
court, to wit, the United States Distriet Court, 
Eastern District of Washington, Sonthern Divi- 
sion, being the district in which said contract was 
to be performed and completed. 


rae 


That the beneficial plaintiff made demand upon 
Macri & Company for the pavment of, the unpaid 
balance of $3,842.83 but that said defendants Maen 
have failed, neglected and refused to pay said stn 
or any part thereof. 
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That the beneficial plaintiff is not entitled to any 
interest upon said sum of $3,842.83. 


2 SWES 


That in connection with the issuance of the pay- 
ment bond by defendant, Continental Casualty Com- 
pany above referred to, and as a part of the con- 
sideration for the issuance thereof, defendant Macri 
& Company for and on behalf of each of the defend- 
ants above named as co-partners and joint adven- 
turers, to wit, Sam Macri, Joe Macri, Don Maer, 
Clyde Philp and A. J. Goerig, did execute and sign 
an application directed to the Continental Casualty 
Company for the purpose of procuring said pay- 
ment bond. That among other things, said applh- 
cation for bond contains the following words and 
phrases, to wit: 

“2. To indemnify the company against all 
loss, costs, damages, expenses and attorney’s 
fees whatever and any and all Hability therefor 
sustained or incurred by the company by rea- 
son of executing said bond or bonds, or any 
of them; prosecuting or defending any action 
brought in connection therewith in obtaining 
release therefrom and in enforcing any agree- 
ments herein contained.”’ 


XAXITV. 


That the relationship of joint adventurers or ¢o- 
partners existing between the defendants Joe Macri, 
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Sam Maecri and Don Macri, as first parties, and 
Clyde Phiip and A. J. Goerig, as other parties, was 
terminated prior to the incurring of the Hability 
of the beneficial plaintiff herein. 


Done in Open Court this Ist dav of May, 1947. 


SAM M. DRIVER, 
United States District Judge. 


The court having heretofore made and entered 
its findings of fact, does now make the following 


Conclusions of Law 
iv 


That the beneficial plaintiff, H. H. Walker, Inc., 
a California corporation, is entitled to judgment 
in the amount of $3,842.83, the said amount to be 
without interest, together with its costs and dis- 
hbursements herein incurred, against the defendants, 
Sam Maeri, Joe Macri and Don Mactri, co-partners, 
doing business as Macri & Company, and Conti- 
nental Casualty Company, an Indiana corporation. 


UT. 


That the Continental Casualty Company, an In- 
diana corporation, is entitled to judgment on its 
cross-complaint against the defendants, Sam Maeri, 
Joe Macri, Don Macri, co-partners, Clyde Philip 
and A. J. Goerig, as joint adventurers, doing busi- 
ness as Macri & Company, in the amount of 
$3,842.83, together with a reasonable attorney’s fee 
in the amount of $175.00. 
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That the defendants, A. J. Goerig and Clyde 
Philp, are entitled to a judgment of dismissal 
against the defendants, Sam Maeri, Joe Macri and 
Don Maeri, on the latter’s cross-complaint against 
A. J. Goerig and Clyde Philp. 

I 

That the defendants, Sam Maecri, Joe Macri and 
Don Macri, are entitled to a judgment of dismissal 
against the defendants, A. J. Goerig and Clyde 
Philp, on the latter’s cross-complaint against the 
Macris. 

Me 

That the defendants, A. J. Goerig and Clvde 

Philp, are entitled to a judgment of dismissal 


against the beneficial plaintiff, H. H. Walker, Inc., 
on its complaint against them. 


Done In Open Court this Ist dav of May, 1947. 


SAM M. DRIVER, 
United States District Judge. 


Presented by: 
/s/ HOWARD W. HEDGCOCK. 


Filed May 1, 1947. 
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In the District Court of the United States for 
the Eastern District of Washington, Southern 
Division 


Civil Action No. 250 


UNITED STATES OF AMERICA for the use 
and benefit of H. H. WALKER, INC., a 


corporation, Plaintiff 


VS. 


CONTINENTAL CASUALTY COMPANY, a 
corporation, SAM MACRI, JOE MACRI and 
DON MACRI, A. J. GOERIG and CLYDE 
PHILP, doing business under the name and 
stvle of MACRI & COMPANY, 

Defendants. 


JUDGMENT 


The above matter coming on for hearing in open 
court, the beneficial plaintiff, H. H. Walker, Inc, 
appearing by and through its attorney, Howard W. 
Hedgeock; the defendants, Sam Macri, Joe Macri 
and Don Maeri, appearing by and through their 
attorneys, Brethorst, Holman, Fowler & Dewar; 
the defendants, Clyde Philp and A. J. Goerig, ap- 
pearing by and through their attorneys, Brown & 
Hawkins; and the defendant, Continental Casualty 
Company, appearing by and through its attorneys, 
Skeel, Mchelvy, Henke. Evenson & Uhilmam); and 
the court having heard evidence and being fully 
advised in the premises, and having heretofore 
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entered its findings of fact and conclusions of law, 


Now, Therefore, It Is Hereby Ordered, Adjudged 
and Decreed: 


That the beneficial plaintiff, H. H. Walker, Ine., 
a California corporation, be and it is hereby granted 
judgement in the sun of $3,842.83, without interest 
upon said amount, together with its eosts and dis- 
bursements herein incurred, in the amount of $29.34 
against the defendants, Sam Macri, Joe Macri and 
Don Maeri, co-partners doing business as Maecri & 
Company, and against the Continental Casualty 
Company, an Indiana Corporation. 


It Is Further Ordered, Adjudged and Decreed: 


That the Continental Casualty Conipany, an 
Indiana corporation, is granted judgment agaist 
the defendants, Sam Maeri, Joe Macri, Don Macri 
and Clyde Philp and A. J. Goerig, co-partners and 
joint adventurers, doing business as Maeri & Com- 
pany, In the amount of $3,842.83, without interest, 
together with a reasonable attorney's fee in the sum 
of $175.00 together with costs in the amount of 
eo... none. 


Tt Is Further Ordered, Adjudged and Decreed: 


That A. J. Goerig and Clyde Philp ave granted 
a judgment of dismissal as against the defendants, 
Sam Macri, Joe Macri and Don Maecri, on the Jat- 
ter’s cross-complaint without costs. 


It Is Further Ordered, Adjudged and Deereed: 


That the defendants, Sam Maeri, Joe Maecri and 
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Don Macri, are granted a judgment of dismissal 
against the defendants, A. J. Goerig and Clyde 
Philp on the latter’s cross-complaint without costs. 

it Is Further Ordered, Adjudged and Decreed: 

That the defendants, A. J. Goerig and Clyde 
Philp, are granted a judgment of dismissal against 
the beneficial plaintiff, H. H. Walker, Inc., a Cali- 
fornia corporation, on its complaint against them 
without. costs. 


Done In Open Court this Ist day of May, 1947. 


SAM M. DRIVER, 
United States District Judge. 
Presented by: 


/s/ HOWARD W. HEDGCOCK. 


Filed May 1, 1947. 


[Title of District Court and Cause. ] 
MOTION FOR NEW TRIAL 


Come now the defendants, A. J. Goerig and 
Clyde Philp and respectfully move the court for 
the entry of an order setting aside the judgment 
heretofore entered herein and entering judgment 
in the favor of these defendants or m. the alterna- 
tive granting these defendants a new trial upon 
the ground and for the following reasons: 


1. Irregularity in the proceedings of the court, 
jury or adverse party, or any’ order of the 
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court or abuse of discretion by which the losing 
party was prevented from having a fair trial; 


bo 


Misconduct of the prevailing party, bis attor- 
ney or the jury; 


3. Accident or surprise which ordinary prudence 
could not have guarded against ; 


4. Newly discovered evidence, material for the 
party making the application, which he could 
not with reasonable diligence have discovered 
and predueed at the trial. 

). Hxcessive or inadequate damages appearing to 
have been given under the influence of passion 
or prejudice; 

6. Insufficiency of the evidence to justify the 
verdict or decision; 


Error in law oceurring at the trial; 


Where the right to procure a transcript of the 
testimony or proceedings has been lost with- 
out any fault or negligence on the part of the 
losing party. 


The particular error relied upon by these defend- 
ants in moving for said new trial is the ruling and 
judgment of the court that the defendant, Conti- 
nental Casualty Company is entitled to judgment 
over and against these defendants notwithstanding 
the plaintiff obtained no judgment against these 
defendants; that under the bond and application 
these defendants are obligated to indemnify the 
Continental Casualty Company only against liability 
for which these defendants are responsible. 
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The particular error relied upon by these defend- 
ants 1 moving for said new trial is the ruling of 
the court that the termination agreement did not 
absolve these defendants from all liabilities. 

This motion is based upon the pleadings and 
papers on file herein, upon the evidence given at 
the trial, and upon the minutes of the court. 


NAT U. BROWN, 
KENNETH ©. HAWKINS, 


Attorneys for Defendants, 
A. J. Goerig and 
Clyde Philp. 


Filed May 12, 1947. 


[Title of District Couit and Cause. ] 


ORDER DENYING MOTION 
FOR NEW TRIAL 


This matter having come on for argument on the 
20th day of May, 1947, before the Hon. Sam M. 
Driver United States District Judge, upon the 
motion of defendants, A. J. Goerig and Clyde 
Philp for a new trial; and the Court having listened 
to argument and believing that the Court’s original 
decision in this matter was correct that none of the 
ground for defendants’ motion for new trial exist 
or are well taken; and the Court being otherwise 
fully advised in the premises, it is Now, Therefore, 


Ordered, Adjudged and Decreed that the motion 
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for new trial of defendants, A. J. Goerig and Clyde 
Philp, be and the same is hereby denied, to all of 
which said defendants, A. J. Goerig and Clyde 
Philp except and their exception is allowed. 


Done In Open Court this 20th day of Mav, 1947. 


SAM M. DRIVER, 
Judge. 
Presented By 
WILLARD E. SKEEL. 


Wiled May 20, 1947. 


[Title of District Court and Cause. | 
NOTICE OF APPEAL 


Notice Is Hereby Given that A. J. Goerig and 
Clyde Philp, two of the defendants above named, 
hereby appeal to the Cireuit Court of Appeals for 
the Ninth Cireuit from the final judgment entered 
in the above entitled action on the Ist day of May, 
1947, and from order denying A. J. Goerig and 
Clyde Philp’s motion for new trial entered on the 
20th day of May, 1947. 


KENNETH C. HAWKINS, 
NAT. U. BROWN: 


Attorneys for Appellants 
A. J. Goerig and 
Clyde Philp. 
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Copies mailed to: Miunray & Hedgecock, 306 Cen- 
tral Bldg., Seattle, Wash.; Brethorst, Holman, 
Fowler & Dewar, 17 Floor Hoge Bldg., Seattle, 
Wash.; Skeel, McKelvv, Henke, Evenson & Uhl- 
mann, Ins. Bldg., Seattle, Wash., this 29th day of 
July, 1947. 

A. A. LaFRAMBOISKH, 
Clerk. 


By MARIE EALY, 
Deputy. 


Filed July 29, 1947. 


[Title of District Court and Cause. } 


APPELLANTS A. J. GOERIG AND CLYDE 
Pies StATuMENT OF POINTS ON 
En AN 

1. 


The United States District Court was m error 
in entering Judgement against Clyde Philp and A. J. 
Goerig in favor of the Continental Casnalty oe 
pany for the following reasons: 

1. The materials or labor furnished by the use 
plaintiff were furnished with respect to speci- 
fication 1068 and the obligation which the 
bonding company was obligated to pay was 
therefore with respect to specification 1068. 
Goerig and Philp did not enter into any joint 
venture agreement with respect. to 1068 and 
were not co-partners or co-adventurers of 


bo 
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Macri & Company with respect to specification 
1068, and were not therefore liable to indem- 
nify or compensate the Continental Casualty 
Company for any moneys which it was re- 
quired to pay on its bond with respect to 
specifiication 1068. 

Goerig and Philp did not sign and were not 
parties to the application for the bond or to 
the bend itself. 

The Continental Casualty Company did not 
rely on credit of Goerig and Philp and did 
not know they were connected with the Macri 
Company. 

Goerig and Philp received no proceeds or 
benefits from the bond, nor did Macri & Com- 
pany while Goerig and Philp were its silent 
‘‘Partners.”’ 

The “‘silent’? partnership was terminated 
prior to affixing of hability of the bond. 
Parties to a contract ean modify or alter 
same—or reseind it—even though there be a 
creditor beneficiary, unless and until the 
ereditor beneficiary has changed his position 
in reliance thereon. 

A prineipal is not Hable to a surety for an 
indebtedness that is not the obligation of the 
principal, even though, for some other reason 
the surety is hable to the creditor. 


II. 


The United States District Court was in error 
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in denying Goerig and Philp’s motion for a new 
trial for the reasons specified in paragraph I 
hereof. 
KENNETH C. HAWKINS. 
CAPO pre won, 
Attorneys for Appellants 
A. J. Goerig and 
Clyde Philp. 
Filed July 30, 1947. 


[Title of District Court and Cause. | 


BOD Onnets TS ON Ar EWA 
Know All Men by These Presents: 

That we, A. J. Goerig and Clyde Plilp, the De- 
fendants above named, as Principal, and the Manu- 
facturers Casualty Insurance Company, a corpora- 
tion organized under the laws of the State of 
Pennsylvania, and legally doing business in the 
State of Washington, as Surety, are held and firmly 
bound unto Sam Maeri, Don Macri and Joe Maeri, 
d/b/a Maeri & Company and the Continental Cas- 
alive company and stley iH, 11. Walker, Ines a 
Corporation’ in the just and full sum of Two 
Hundred Fifty Dollars ($250.00), for which sum, 
well and truly to be paid, we bind ourselves, our 
heirs, executors, administrators and successors, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 24th day 
of July, 1947. 

The Condition of This Obligation Is Such, That, 

Whereas, the above named Plaimtiff, H. #1. 
Walker, Inc., a Corporation, on the lst day of May, 
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1947, in the above entitled action and Court, re- 
covered judgment against the Defendants, Sam 
Nacii. ct al.. and Gontmental Caswaity Company, 
above named for Judgment against Macri, et al., for 
costs in the amount of $29.34. Judgment against 
Macri, et al., im the amount of $3,842.83 (without 
Interest). and the Continental Casualty Company 
recovered judgment over against A. J. Goerig and 
Clyde Philp in said sums plus attys fee of $175.00. 

And Whereas, The above named Principals have 
heretofore given due and proper notice that they 
appeal from said decision and judgment of said 
District Court to the Circuit Court of Appeals for 
the Ninth Cireuit. 

Now, Therefore, [f the said Principals, A. J. 
Goerig & Clyde Philp, shall pay H. H. Walker, 
Ine., a Corporation, Sam Macri, Joe Macri and Don 
Macri, and the Continental Casualty Company, all 
costs and damages that may be awarded against 
them on the appeal, or on the dismissal thereof, not 
exceeding the sum of Two Hundred Fifty Dollars 
($250.00), then this obligation to be void; otherwise 
to remain in full force and effect. 


Be. GORRIG, 
nie PHILP, 
[Seal] MANUFACTURERS GASUALTY 
INSURANCE COMPANY, 
By A. A. NAEF, 
Attorney-in-Fact. 


[Endorsed]: Filed July 29, 1947. 
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CERTIFICATE OF GLERK 


United States of America, 
Eastern District of Washington—ss. 


I, A. A. LaF romboise, Clerk of the United States 
District Court for the Eastern District of Wash- 
ington, do hereby certify that the foregoing type- 
written pages numbered 1 to 55, inclusive, is a full, 
true and correct copy of so much of the record 
papers and proceedings, in the above entitled cause 
as are necessary to the hearing of the appeal therein 
as called for by the designation of record on appeal 
filed by counsel for the Appellants A. J. Goerig and 
Clyde Philp, as the same now remains on file and 
of record in my office and that the same constitutes 
the record on appeal of said Appellants from the 
Judgment of the District Court of the United States 
for the Eastern District of Washington to the 
United States Circuit Court of Appeals for the 
Ninth Cireuit. 

I further certify that included in the transcript 
of record on appeal is a copy of all exhibits desig- 
nated by counsel for said Appellants. 

I further certify that the ‘‘memorandum decision 
of the Honorable Sam M. Driver, dated March 27, 
1947”’ as called for in the Supplemental Designation 
of the Appellee Continental Casualtv Company, is 
not included in the record on appeal for the reason 
that no such document was signed or filed in this 
case, 
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1 further certify that the fees of the Clerk of 
this Court for preparing and certifying the fore- 
going typewritten record as called for in the desig- 
nation of record on appeal of the Appellants 
amount to $9.50, and the same has been paid in 
full by Brown and Uawkins, attornevs for said 
Appellants. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
Yakima, Washington, in said district, this 28th 
day of August, 1947. 


[Seal] A, A. LaFRAMBOISE, 
Clerk of said District Contt 
By ;s/ THOMAS GRANGER, 
Deputy. 


PLAINTIFF’S EXHIBIT A 


General Accounting Office 
Contract No. 1271-14825 
(Construction ) 


(Department): Department of the Interior. 

(Contractor): Macri Company. 

Contract for earthwork, pipe lines, and strue- 
tures, laterals 59.3 to 69.8 and sublaterals. 

Place: Roza Division, Yakima project, Wash- 
ington. 

Amount, $128,550.95, 


Contract for Construction 
This Contract, entered into this 7th day of De- 
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eember, 1943, by The United States of America, 
hereinafter called the Government, represented by 
the contracting officer executing this contract, and 
Maeri Company, a partnership consisting of Sam 
Macri, Don Maeri and Joe Maeri, of the city of 
Seattle, in the State of Washington, hereinafter 
called the contractor, witnesseth that the parties 
hereto do mutually agree as follows: 
% * x *% * x * 

In Witness Whereof, the parties hereunto have 
executed this contract as of the day and vear first 
above written. 


Dec. 29, 1943. 
UNITED STATES OF AMERICA, 
By WARREN R. YOUNG, 


Acting Chief Engineer, 
Bureau of Reclamation. 
MACRI COMPANY, 
Contractor. 
By SAM MACRI, 
Member of firm 


905 Tenth Avenue South, 
Seattle 4, Washington. 


Two witnesses: 
/3/ DONA JAMISON. 
/3/ NIELS H. HJORTH. 


* * % * * *% * 
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Payment Bond (Construction) 


Pursuant to the Act of Congress, 
Approved August 24, 1935. 49 Stat. 1011 


Know Al! Men by These Presents, That we, Sam 
Maeri, Don Macri and Joe Macri, partners compos- 
ing a firm, Macri Company, of Seattle, Washington, 
(See Instructions 4, 5 and 7) as Principal, and 
Continental Casualty Company, a corporation or- 
ganized and existing under the laws of the State 
of Indiana, as Surety, (See Instructions 2, 3, 4 and 
7) ave held and firmly bound unto the United States 
of America, hereinafter called the Government, in 
the penal sum of sixty four thousand two hundred 
seventy five and 48/100 ($64,275.48) dollavs for the 
payinent of which sum well and truly to be made, 
we bind ourselves, our heirs, exeeutors, adminis- 
trators, and successors, jointly and severally, firmly 
by these presents. 


The Condition of this Obligation is such, that 
whereas the principal entered into a certain con- 
tract, hereto attached, with the Government, dated 
December 7, 1943, for construction of earthwork, 
pipe Imes, and structures, laterals 59.3 to 69.8 and 
sublaterals, under Schedule No. 1 of Specifications 
No. 1062, Roza Division, Yakima Project, Wash- 
ington. 


Now, Therefore, If the principal shall promptly 
make payment to all persons supplving labor and 
material in the prosecution of the work provided 
fer in said contract, and any and all duly authorized 
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modifications of said contract that may hereafter 
be made, notice of which modifications to the surety 
being hereby waived, then this obligation to be void; 
otherwise to remain in full force and virtue. 


In Witness Wnhereof, the above-bounden parties 
have executed this instrument under their several 
seals this 7th day of December, 1948, the name and 
corporate seal of each corporate party heing hereto 
affixed and these presents duly signed by its under- 
signed representative, pursuant to authority of its 
governing body. 

[Seal] /3sf/ SAM MACRI 

Individual principal 


905 Tenth Avenue South, 
Seattle 4, Washington 


[Seal] /s/ DON MACRI 
Individual principal 


905 Tenth Avenue South, 
Seattle 4, Washington 


[Seal] /8s/ JOE MACRI 


Individual principal 


905 Tenth Avenue South, 
Seattle 4, Washington 


In presence of 


/3s/ NIELS H. HJORTH 
3739 Burns St. 
Seattle, Wn. 
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[Stamp] Jan 13, 1944. Treasury Department, 
Bureau of Accounts. 973237. 


CONTINENTAL CASUALTY 
COMPANY 
Corporate surety 
Box 586, 
Yakima, Washington 
[ Affix corporate seal] 
By /s/ CLYDE E. PHILP 
Attorney-in-fact. 


Attest: 
/s/ HULA HOUT. 


ff ee ON TEES Seer 


General Accounting Office 
Contract No. 12r-14996 
(Construction) 


Jul 14 1944 
Reviewed MCM 8/16/44. 


(Department): Department of the Interior. 

(Contractor): Macri Company. 

Contract for earthwork, pipe lines, and = struc- 
tures. laterals 70.1 to 84.6 and sublaterals, East 
Turbine lateral, station 260+ 00 to the end, and sub- 
laterals Kast Turbine lateral wasteway, and Diver- 
ston channels, Mile 51.74 to Mile 58.45. 

Plaee: Roza Division, Yakima Project. Wash- 
ington. 

Amount, $169,667.50. 
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Contract for Construction 

This Contract, entered inte this 18th day of May, 
1944, by the United States of America, hereinafter 
ealled the Government, represented by the Con- 
tracting officer executing this contract, and Macri 
Company, a partnership consistng of Sam Maeri, 
Don Macri and Joe Maeri, of the citv of Seattle, in 
the State of Washington, hereinafter called the con- 
tractor, witnesseth that the parties hereto do mnu- 
tually agree as follows: 

In Witness Whereof, the parties hereto have 
executed this contract as of the dav and vear first 
above written. 

June 21, 1944. 

UNITED STATES OF AMERICA, 
By 8. 0. HARPER, 
Chief Engineer, 
Bureau of Reclamation. 
MACRI COMPANY, 
Contractor. 
By SAM MACRIT, 
Member of firm 
905 Tenth Avenue South, 
Seattle 4, Washington. 
Two witnesses: 


Pav DEANE Y, 
DORIS SUTHERLAND. 


* * a * * * * 
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Pursuant to the Act of Congress, 
Approved August 24, 1935. +49 Stat. 1011 


iknow All Men by These Presents, That we, Sam 
Macri, Don Macri and Joe Maecri, partners compos- 
ing a firm, Macri Company, of Seattle, Washington, 
(See Instructions 4, 5 and 7) as Principal, and 
Continental Casualty Company, a corporation or- 
ganized and existing under the laws of the State 
of Indiana, as Surety, (See Instructions 2, 3, + and 
7) are held and firmly bound unto the United States 
of America, hereinafter called the Government, in 
the penal sum of eighty four thousand eight hun- 
dred thirty three and 75/100 ($84,833.75) dollars 
for the payment of which sum well and truly to be 
made, we bind ourselves, our heirs, executors, ad- 
nunistrators, and suecessors, Jointly and severally, 
firmly hy these presents. 

The Condition of This Obligation is such, that 
whereas the principal entered into a certain cou- 
tract hereto attached, with the Government, dated 
May 18, 1944, for earthwork, pipe lines, and strne- 
tures, laterals 70.1 to 84.6 and sublaterals, East 
Turbine lateral, station 260+00 to the end. and 
sublaterals Hast Turbine lateral wastewav, and 
Diversion channels, Mile 51.74 to Mile 58.45, under 
the schedule of Specifications No. 1068, Roza Divi- 
sion, Yakima Project, Washington. 

Now, Therefore, Tf the principal shall promptly 
make payment to all persons supplying labor and 
material in the prosecution of the work provided 
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for in said contract, and any and all duly authorized 
modifications of said contract that may hereafter 
be made, notice of which modifications to the surety 
being hereby waived, then this obhgation to be 
void, otherwise to remain in full foree and virtue. 

In Witness Whereof, the above-bownden parties 
have executed this instrument under their several 
seals this 18th day of May, 1944, the name and 
corporate seal of each corporate party being hereto 
affixed and these presents duly signed by its under- 
signed representative, pursuant to authority of its 
governing body. 


[Seal] /s/ SAM MACRI 
Individual principal 
905 Tenth Ave. South, 
Seattle, Washineton 


[Seal] /s/ DON MACRI 
Individual principal 
905 Tenth Ave. South, 
Seattle, Washineton 


[Seal] /s/ JOK MACRI 
Individual principal 
905 Tenth Ave. South, 
Seattle, Washington 
In presence of 
B. W. BURTCH 
09103 Latona, 
Seattle, Wn. 


Jun 30 1944 Treasury Department, Bureau of 
Accounts, Section of Surety Bonds. 
Examined and recorded. 
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The within corporate surety is duly certified and 
evidence of the authority of the officers or agents 
signing on its behalf is on file in this office. 


foe ob An ei 
Commissioner 


CONTINENTAL CASUALTY 
COMPANY 
Corporate Surety 


PROS ox 586. 
Yakima, Washington 


[ Affix Corporate Seal] 
By L. G. GREWE 
Attorney-in- Fact. 
Attest: 
EK. M. BARD 


The rate of premium on this bond 1s 1% of the 
contract price per thousand. 


4 


Total amount of premium charged, & included 
in performance bond premium. (‘The above must 
he filled in hy corporate surety). 
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Application for Contract or Bid Bond Made to 
Continental Casualty Company. General Of- 
fice: Chicago 


Note—Copv of Contract, Specifications, Plans, 
Bond Form required (in case Bid Bond, Advertise- 
ment and Instructions to bidders), and Applicant’s 
Financial Statement must accompany this Appli- 
eation and all questions be fully answered. 


Note—If the required information is not given 
in response to the questions hereon listed, it will 
be necessary to return this blank for completion. 


General Office Bond No.............. 
Agent’s Bond No.............. 
Agent’s Name: Clyde Philp. 


Amount of Bond: $64,275.48. 
Amount of Premium: ¢ Ineluded in Perf. bond. 
Period of Bond: 12/7/43. 


1. Full name of Applicant: Macri Company. 


1) 


3usiness address: 905 10th Ave. So., Seattle, 
Washington. 


3. If Applicant is a firm, name all partners of 
firm; if a corporation, name principal officers 
and directors. 
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v0. 


iF 


108 


Kinds and amounts of bonds required; Pro- 


Wocal pond, So). ; Contract Bond, 64,- 
io oee Laborewamd) Material Bom tae : 
Maintenance Bond, #............. 


To whom is bond to be given? U. 8S. A.-De- 
partment of Interior, Bureau of Reclamation. 
Address: Customhouse, Denver, Colorado. 

If bond applied for is Proposal Bound, will it 


operate as a final bond?............ Stated date bids 

to be opeved............ ee Approximate amount 

Ore ks What bids for other contracts 
have you outstanding ?............ 


The Amount of Contract is: $128,550.95. Date 
awarded December 7, 1948. 

Nature of Contract (Give concise description 
of proposed work and locality) construction of 
earthwork, pipe lines & structures, laterals 
99.3 to 69.5 and sublaterals under Sehedule 
No. 1 of Specifications No. 1062, Roza Division, 
Yakima Project, Washington. 

Name and address of Architect or Engineer in 


CMU Oe cc. -s What is his estimate of cost of 
We? Hi... VY OUrScshiNcaieaa: ea 


Other Bidders on above contract ineluding 
highest and lowest: 


Name Address Bid 
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Ii more than five bids, tabulate them on 
separate paper and attach to above. 


Agents must verify bids through consultation 
with Arehitect or Engineer and transmit with this 
application an Official Tabulation of Bids. 


Terms of Contract 


12. Date work is to be commeneed......... ...Date work 
is to be completed............. 


13. Penalty for non-completion on time........ Pre- 
14. Is there a strike clause in the contract ?............ 


15. Payments, when to be made on contract ?............. 


16. Are payments to be made wholly in eash?............ 
Aoi. Wanew hat! Se If payments are in 
stocks, bonds, warrants or other securities, ad- 
vise fully what arrangements made for dispos- 
Ie mOt Sale). = 


17. Percentage reserved from payments until com- 
le Dione | . 


18. How long must work be kept in Repair after 


COMnp etl M ye. Is this Repair or Mainte- 
nance guarantee limited to defects in work- 
manship or materials ?.........If' not, describe 


guarantee fully eS bg of 


1° 
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19. Will construction bond remain in foree for the 


vortion of work is guaré after com- 
20. What port f work is guaranteed after com 
pletion and value of same?............ Percentage 
of payments retained until expiration of main- 


21. State approximate amount of this contract 
which will be Sublet $............ , and describe 
below the principal Sub-Contracts: 


Character Name of 
Amount of Work Sub-Contractor Address 


23. Will you require sub-contractors to give bonds? 
eer ess Corporate or Private ?............. 


23. Have you purchased or made binding contracts 
for the materials needed for this contract, and 
within your estimates ?........... 


25. Give information below about all your Contract 
Work Under Way, or for which you are com- 
mitted. 


fal 
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30. 


ol. 


9 


33. 


39. 


oO. 


lixperience 


How many years have vou been in business 


What projects have von completed in your own 
name. 

Comimacy eMOUN 2c 

We Vaeem Ot VY OL. 2.ves.ccseac eee 

Nvainene Oonnpleted 2.220212 

Name and Address of Owner............ 
Have you ever failed to complete any work 
elem CUO YOU c.4ccce bees If so, where and 


Has any officer or partner of vour organization 
ever failed to complete a construction contract 
handled in his own name ?............ If sa, “State 
name of individual, name of owner, and reason 
(Ce ec eee 
Has any officer or partner of your organization 
ever been an officer or partner of some other 
organization that failed to complete a construc- 
HIOMMCOMUAC foc... If so, state name of indi- 
vidual, other organization, name of owner and 
reason therefor............. 
What is the construction experience of the 
principal individuals of vour organization? 
ere AG 0! SE 0: ee een 
Present Position or Office... 
Years of Construction Hxperience............ 
Meromi@oem mde iaene or MW Ok... 
Dei WW eee CTY 200 cece cee ckienecceneeeees 
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36. 


43. 


44, 


45, 


46. 


General: 


Is vour present plant sufficient for this con- 
(ECC Seemeeeee Estimated cost to put it in good 
Sige Loris worl. 2. 2. State what new 
plant will be purchased, advising cost and how 
you will pay for same (Use separate sheet if 
THEO SSS) ere ee 

With what bank ne you “us Smad a loan for 


What security, if any, has the bank required 
for tne loanie 6... 


Have vou acioned or will a assign to other 
than vour surety your ee on pins or any 


i you one any cout over an anyone 
over any contract or Uo of labor or ma- 


eerneces Ae ised: Tf so, give particulars ferret 

References: Give only Engineers or Architects, 

or Owners, for whom you have done work: 
Naini eis 4e. Address............ Business............ 


The undersigned does or do hereby represent that 


the statements made herein as an inducement to 
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he Continental Casualty Company (hereinafter 
called Company) to execute or procure the bond 
or bonds herein applied for, are true, and should 
the Company execute or procure said bond or bonds, 
does or do hereby agree, for the undersigned, the 
heirs, personal representatives and assigns of the 
undersigned, jointly and severally, as follows: Iirst, 
to pay to the Company, in advance, the following 
premiums: the premium of............ Dollars 3. ) 
for the proposal bond, for its term, or any part 
thereof; the premium of............ Dollars 2... ) 
for the full maintenance or guarantee period, or 
any part thereof; the premium of inciuded in per- 
formance bond premium Dollars (#............ ) for the 
contract bond and the labor and material bond, if 
any (the premium for said contract bond and labor 
and material bond, if any, being at the rate of 1 
per cent of the original contract price), for the 
term of (Insert ‘‘one year’’ on Class ‘‘A”’ and ‘‘two 
Vonte soieglass °'I5’? contracts )c....... vear...., be- 
ginning on the date of said contract bond, or for 
any part of said term; and an annual premium in 
advance for each year after said term at the rate 
Olea: of one per cent of said contract price, and 
an additional term and annual premium at said 
rates, based on any increase of said contract price, 
as shown by the certificate of the engineer or areli- 
tect in charge, and to be adjusted upon completion 
of said contract, such annual premiums to be paid 
as Jong as lability on said contract bond shall 
continue after said term and until the undersigned 
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shall deliver to the Compary, at its Home Office 
in Chicago, written evidence, satisfactory to the 
Company, of its discharge from such hability; 
Second, to indemnify the Company against all loss, 
costs, damages, expenses and attorney's fees what- 
ever, and any and all liability therefor, sustained 
or incurred by the Company by reason of executing 
of said bond or bonds, or any of them, in making 
any investigation on account thereof, in prosecuting 
or defending anv action brought in connection 
therewith, in obtaining a release therefrom, and 
in enforcing any of the agreements herein con- 
tained; Third, that the Company shall have the 
right, and is hereby authorized but not required: 
(a) In the event of any abandonment or forfeiture 
of the contract guaranteed by said contract bond 
or of any breach of said contract bond, to take 
possession of the work under said contract, and 
at the expense of the undersigned to complete, or 
to contract for the completion of, the same, or to 
consent to the reletting or completion thereof by 
the Obligee in said contract bond: (b) To adjust, 
settle or compromise any ¢laim, demand, suit of 
judgment upon said bond or bonds, or any of them, 
unless the undersigned shall reauest the Company 
to litigate such claim or demand, or to defend such 
suit, or to appeal from such judgment, and shalt 
deposit with the Company, at the time of such 
request, cash or collateral satisfactory to it in kind 
and amount, to be nsed in yiavying any judgment or 
judgments rendered or that may he rendered, with 
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Deft. Casualty Co. Exhibit No. 1—(Continued) 
INterestwcosts atid attorney s fees; (¢) To fll amp 
any blanks left herein, and to correct any errors in 
the description of said bond or bonds, or any of 
them, or in said premium or premiums, it being 
hereby agreed that such insertions or corrections, 
when so made, shall be prima facie correct; Fourth, 
to assign, transfer, and set over, and does or do 
hereby assign, transfer, and set over to the Com- 
pany, as collateral, to secure the obligations herein 
and any other indebtedness and liabilities of the 
undersigned to the Company. whether heretofore 
or hereafter ineurred, such assignment to become 
effective as of the date of said contract bond but 
only in event of (1) any abandonment, forfeiture 
or breach of said contract or of any breach of said 
bond or. bonds, or any of them, or of any other 
bond or bonds executed or procured hy the Com- 
pany on behalf of the undersigned; or (2) of any 
breach of the agreements herein contained; or (3) 
of a default in discharging such other indebtedness 
or liabilities when due; or (4) of anv assignment 
by the undersigned for the benefit of creditors, or 
of the appointment or of anv application for the 
appointment, of a receiver or trustee for the under- 
signed, whether insolvent or not: or (5) of any 
proceeding which deprives the undersigned of the 
use of any of the machinery, equipment, plant, tools 
or material referred to in the following paragraph; 
or (6) of the undersigned’s dying, absconding. he- 
coming a fugitive from justice, or being convieted 
of a felony, if the undersigned be an individual: 
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(a) All the right, title and interest of the under- 
signed in and to all sub-contracts let or to be let 
in connection with said contract and in and to all 
machinery, equipment, plant, tools and materials 
which are now, or may hereafter be, about or upon 
the site of said work or elsewhere, for the purpose 
thereof, including as well materials purchased for 
or chargeable to such contract, which may be in 
process of construction, on storage elsewhere, or in 
transportation to said site; (b) All the rights of 
the undersigned in, and growing in any manner out 
of, said contract, or any extensions, modifications, 
changes or alterations thereof or additions thereto, 
or in, or growing in any manner out of, said bond 
or bonds, or any of them; (¢) All actions, causes 
of actions, claims and demands whatsoever which 
the undersigned may have or acquire against anv 
sub-contractor, laborer or material main, or any 
person furnishing or agreeing to furnish, or supply 
labor, material, supplies, machinery, tools or other 
equipment in connection with or on account of said 
contract; (d) Anv and all percentages retained on 
account of said contract, and any and all sums ‘that 
may be due under said contract:at the time.of sueh 
abandonment, forfeiture or breach, or that there- 
after may become due; Fifth. that liability -here- 
under shall extend to, and inelnde, the full amount 
of any and all sums paid by the Company in settle- 
ment or compromise of any claims, demands, suits 
and judgments upon said bond. or bends, or any 
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of them, on good faith, undex the belief that it was 
hable therefor, whether liable or not, as well as of 
any and all disbursements on account of costs, 
expenses and attorney's fees, as aforesaid, which 
may be made under the belief that such were neces- 
sary, whether necessary or not; Sixth, that in event 
of payment, settlement or compromise, in good faith, 
of liability, loss, costs, damages, expenses, and attor- 
ney’s fees, claims, demands, suits, and Judgments as 
aforeseia, an iemized statement thereof, sworn to by 
any officer of the Company, or the voucher or voueh- 
ers or other evidence of such payment, settlement or 
compromise shall he prima facie evidence of the 
fact and extent of the hability of the undersigned, 
in any claim or suit hereunder, and in any and all 
matters arising between the undersigned and the 
Company; Seventh, to waive, and does or do hereby 
waive, all rights to claim any property, melnding 
homestead, as exempt from levy, execution, sale 
or other legal process under the law of any state 
or states; Kighth, that this obligation shall, in all 
its terms and agreements, for the benefit of and 
protect any person or company joining with the 
Company in executing said bond or bonds, or anv 
of them, or executing, at the request of the Com- 
pany, said bond or bonds, or any of them, as well 
as any company or companies assuming reinsur- 
ance thereupon; Ninth, that separate suits may be 
brought hereunder as causes of action accrue, and 
the bringing of suit or the recovery of judgment 
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upon any cause of action shall not prejudice or 
bar the bringing of other suits upon other causes 
of action, whether theretofore or thereafter arising; 
Tenth, that nothing herein contained shall he con- 
sidered or construed to waive, abridge, or diminish 
any right or remedy while the Company night have 
if this instrument were not executed; Eleventh, 
that the Company shall have the right to decline 
to execute said bond or bonds, or anv of them, and 
if it shall execute said proposal bond shall have 
the right to decline to execute anv or all of the 


other bonds herein applied for. ‘s 


7 ! 
Signed, sealed and dated this 18th day of May, 
1944, /PYS 


[Seal] MACRI & CO. 
By /s/ SAM MACRI 
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DEFENDANT CASUALTY CO. EXHIBIT No. 2 


Application for Contract or Bid Bond Made to 


Continental Casualty Company. General Of- 
fice: Chicago 


Note 


Copgeot Contract, Specincations, 2Plans 


Boud Form required (in case Bid Bond, Advertise- 
ment and Instructions to bidders), and Applieant’s 
Financial Statement must accompany this Appli- 


Ca 


an 


be 


ra 


tion and all questions be fully answered. 


Note—If the required information is not given 
response to the questions hereon listed, it will 
necessary to return this blank for completion. 
General Office Bond No. 904317. 

Agent’s Bond No.............. 

Ageut’s Name: Jerome Lewis & Co. 

Agent’s Address: Yakima, Washington. 

Amount of Bond: $84,833.75. 


Amount of Premium: # included in perf. bond 


oe 


premium. 


Period of Bond: 5/18/44. 


Full name of Applicant: Sam Maeri, Don 
Macri and Joe Maecri, partners composing the 
firm Macri Company. 

susiness address: Seattle, Washington. 
If Appheant is a firm, name all partners of 
fri; if a corporation. name principal officers 
and direetors. 

NEWING. cla. ABO. ces Aderess =e 


Continental Casualty Company 81 


Deft. Casualty Co. Exhibit No. 2—(Continued) 


4. 


—l 


10. 


If Appheant is a corporation, state when in- 


corporated........ im what state incorporated 


Kinds and amounts of bonds required; Pro- 
posal bond, 6... sComimach Bond, * 22 -. 
Labor and Material Bond, §............ ; Mainte- 
mance Bond, $2.2... 


To whom is bond to be given? U.S.A. Ad- 


If bond apphed for is Proposal Bond, will it 


operate as final bond ?............ Stated date bids to 
be opened............ ee LO Approximate amount 
ie DRC beige What bids for other contracts 


The Amount of Contract is: $169,667.50. Date 
awarded Mav 18, 1944. 


Nature of Contract (Give concise description 
of proposed work and locality) for earthwork, 
pipe lines, and structures, laterals 70;1 to 84.6 
and sublaterals, Hast Turbine lateral, station 
260+00 to the end, and sublaterals East Tur- 
bine lateral wasteway, and Diversion chamnels, 
Mile 51.74 to Mile 58.45, under the schedule 
of Specifications No. 1068, Roza Division, Yak- 
ima project, Washington. 


Name and address of Architect or Mueieer in 
MAT GO ooo. What is his estimate of cost of 
VOT? ees ck. oir ecminave 2 hen... 
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ide 


Other Bidders on above contract including 
highest and lowest: 
Name Address Bid 


If more than five bids, tabulate them on 
separate paper and attach to above. 


Agents must verify bids through consultation 
with Architect or Engineer and transmit with this 
application an Official Tabulation of Bids. 


13. 


1+. 


15. 
EG 


Terms of Contract 


Date work is to be eommenced............ Date work 
is to he completed............. 

Penalty for non-completion on time........ Pre- 
mium for advance completion @............ 

Is there a strike clause in the contract ?............ 
An-arlitration provisiod,........... 

Payments, when to be nade on contract ?............. 
Are payments to be made wholly in cash ?............ 
Pi Oty Wileeewaien 22... tae Tf payments are in 


stocks, bonds, warrants or other securities, ad- 
vise fully what arrangements made for dispos- 
Ine Of Geese, 


Percentage reserved from payments until com- 
lStMON ee. 
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18. How long must work be kept in Repair after 
Comp yeivOil ¢ Is this Repair or Mainte- 
nance guarantee limited to defects in work- 
Manship or materials ?_.......... If not, describe 
suarantee fully............. 

19. Will construction bond remain in force for the 
maintenance repair or guarantee period ?............ 


and in what amounts 82.2... 

20. What portion of work is guaranteed after com- 
Plewmom and \alwe or same 27... Percentage 
of payments retained until expiration of main- 


21. State approximate amount of this contract 
which will be Sublet &............ , and describe 


below the principal Sub-Contracts: 


Character Name of 
Amount of Work Sub-Contraetor Address 


22. Will you require sub-contractors to give bonds? 
eee Copporaie on Private ?.......... 

23. Have you purchased or made binding contracts 
for the materials needed for this contract, and 


24. How are deliveries assured to you ?............. 

25. Give information below about all your Contract 
Work Under Way, or for which vou are com- 
mitted. 
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30. 


ol. 


[Experience 


How many years have you been in business 


What projects have vou completed in vour own 


name ? 


33. 


34, 


30. 


nis rey eM OU es eee 

Bless oly Wy olla eek 

Pea, (C Ommpletie dl ee ee en 

Name and Address of Owner............ 
Have you ever failed to complete any work 
Ser eC UO: WOU shees tee oe chee. ee: If so, where and 


Has any officer or partner of your organization 
ever failed to complete a construction contract 
handled in his own name ?............ Tf so, state 
name of individual, name of owner, and reason 
tievetor 2... 
Has any officer or partner of your organization 
ever been an officer or partner of some other 
organization that failed to complete a construc- 
on comimract 72... Tf so, state name of indi- 
vidual, other organization, name of owner and 
reason therefor............. 
What is the construction experience of the 
principal individuals of your organization ? 
Miboraliayi GU tien INA oo cee kee cece coboee-e-cecee access 


Years of Construction Hxperience............ 
Magnitude and Type of Work.................. 
ly Vogt ACER aE Ch) ee nee eee 
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36. 


40. 
41. 


43. 


44. 


45. 


46. 


General 


Is your present plant sufficient for this con- 


Cra eee Estimated cost to put it in good 
shape for this work, $............. State what new 


plant will be purchased, advising cost and how 
vou will pay for same (Use separate sheet if 
MeO CGsS Ey )o.--.-.cucccs 


With what bank have you arranged a loan for 


What security, if any, has the bank required 
jtone novel ore 00) sae ee 


Have vou assigned or will you assign to other 
than vour surety your payments on this or any 
other contt#e or atty part thereoig®. 22 


Are vou having any controversy with anyone 
over any contract or pavmeut of labor o1 ma- 


Are there any mechanics’ liens filed on any of 
your work anywhere ?............. 


Are there any judgments, suits or claims pend- 


Are you interested in more than one line of 
business $.....-....-. If soaive particulars... a 
References: Give only Engineers or Architects, 
or Owners, for whom you have done work: 
IN cue eee Address............ Business 


Continental Casualty Company ST 


Deft. Casualty Co. Exhibit No. 2—(Continued ) 
The undersigned does or do hereby represent that 
the statements made herein as an indurement to 
the Continental Casualty Company (hereinafter 
called Company) to execute or procure the bend 
or bonds herein applied for, are true, and should 
the Company execute or procure said bond or bonds, 
does or do hereby agree, for the undersigned, the 
heirs, personal representatives and assigns of the 
undersigned, jointly and severally, as follows: First, 
to pay to the Company, in advance, the following 


premiums: the premium of............ Dolliiss(3. 2. ) 
fOieie proposal ond, fom its tenn, or any jart 
Meteors the premium Of.......2:-. Dolans (hia. ace: ) 


for the full maintenance or guarantee period, or 
any part thereof; the premium of included in per- 
formance bond premium Dollars (#............ ) for the 
contract bond and the labor and material bond, if 
any (the premium for said contract bond and labor 
and material bond, if any, being at the rate of............ 
per cent of the original contract price), for the 
term of (Insert ‘‘one year”’ on Class **.A’’ and ‘‘two 
meas on Glass “6B” ‘contracts)........2 vear...., be- 
ginning on the date of said contract bond, or for 
any part of said term; and an annual premium in 
advance for each vear after said term at the rate 
1 of one per cent of said contract price, and 
an additional term and annual premium at. said 
yates, based on any increase of said contract price, 
as shown by the certificate of the engineer or areti- 
tect in charge, and to be adjusted upon completion 
of said contract, such annual premiums to be paid 
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as long as lability on said contract bond shall 
continue after said term and until the undersigned 
shall deliver to the Company, at its Home Office 
in Chicago, written evidence, satisfactory to the 
Company, of its discharge from such lability; 
second, to indemnify the Company against all loss, 
costs, damages, expenses and attorney's fees what- 
ever, and any and all liability therefor, sustained 
or ineurred by the Company hy reason of executing 
of said bond or bonds, or anv of them, in making 
any investigation on account thereof, in prosecuting 
or defending any action brought in connection 
therewith, in obtaining a release therefrom, and 
in enforcing any of the agreements herein con- 
tained; Third, that the Company shall have the 
right, and is hereby authorized but not required: 
(a) In the event of any abandonment or forfeiture 
of the contract guaranteed by said contract bond 
or of anv breach of said contract -bond, to tale 
possession of the work under said contract, and 
at the expense of the undersigned to complete, or 
to contract for the completion of, the same, or to 
consent to the reletting or completion thereof by 
the Obligee in said contract bond: (hb) To adjust, 
settle or compromise any elaim, demand, suit of 
Jjudement upon said bond or bonds, or anv of them, 
unless the undersigned shall request the Company 
to litigate sueh claim or demand, or to defend such 
suit, or to appeal from such judgment, and shall 
deposit with the Company, at the time of such 
request, eash or collateral satisfactory to it in kind 
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Deft. Casualty Co. Exhibit No. 2—(Contimed) 
and amount. to be used in paving any judgment or 
judgments rendered or that may be rende ed, with 
interest, costs and attorney's fees: (c) To fill up 
any blanks left herein, and to eorrect any errors in 
the description of said bond or bonds, or any of 
them, or in said premium or premiums, it being 
hereby agreed that such insertions or corrections. 
when so made. shall be prima facie correct: Fourth, 
to assign, transfer. and set over, and dees or do 
hereby assign, transfer, and set over to the Com- 
pany, as collateral, to secure the obligations herein 
and any other indebtedness and Habilities of the 
undersigned to the Company, whether heretofore 
or hereafter incurred, such assignment to become 
effective as of the date of said contract hond but 
only in event of (1) any abandonment. forfeiture 
or breach of said contract or of any breach of said 
bond or bonds, or any of them. or of any other 
bond or bonds executed ov procured by the Com- 
pany on behalf of the undersigned: or (2) of any 
breach of the agreements herein contained: or (3) 
of a default in discharging such other indebtedness 
or liabilities when due: or (4) of any assignment 
by the undersigned for the benefit of creditors. or 
of the appointment or of any application for the 
appointment, of a receiver or trustee for the under- 
signed, whether insolvent or not: or (5) of any 
proceeding which deprives the nndersigned of the 
use of any of the machinery, equipment. plant, tools 
or material referred to in the following paragraph: 
or (6) of the undersigned’s dving, ahsconding, be- 
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coming a fugitive from justice, or being convicted 
of a felony, if the undersigned be an individual: 
(a) All the right, title and interest of the under- 
signed in and to all sub-contracts let or to be let 
in connection with said contract and in and to all 
machinery, equipment, plant, tools and materials 
which are now, or may hereafter be, about or upon 
the site of said work or elsewhere, for the purpose 
thereof, including as well materials purchased for 
or chargeable to such contract. which may be in 
process of construction, on storage elsewhere, or in 
transportation to said site; (b) All the mghts of 
the undersigned in, and growing in any manner out 
of, said contract, or any extensions, modifications, 
changes or alterations thereof or additions thereto, 
or in, or growing in anv manner out of, said bond 
or bonds, or any of them; (¢) All actions, causes 
of actions, claims and demands whatsoever which 
the undersigned may have or acquire against any 
sub-contractor, laborer or material man, or any 
person furnishing or agreeing to furnish or supply 
labor, material, supplies, machinery. tools or other 
equipment in connection with er on account of said 
contract; (d) Any and all percentages retained on 
account of said contract, and any and all sums that 
may he due under said contract at the time of such 
abandonment, forfeiture or breach, or that there-° 
after may become due; Fifth. that Habilitv here- 
under shall extend to, and include. the frll amount 
of any and all sums paid by the Company in settle- 
ment or compromise of any claims, demands, suits 
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and judgments upon said bond or bonds, or any 
of them, on good faith, under the behef that if was 
liable therefor, whether liable or not, as well as of 
any and all disbursements on account of costs, 
expenses and attorney’s fees, as aforesaid, which 
may be made under the belief that such were neces- 
sary, whether necessary or not; Sixth, that in event 
of payment, settlement or compromise, in good faith, 
of liability, loss, costs, damages, expenses, and attor- 
ney’s fees, claims, demands, suits, and judgments as 
aforesaid, an itemized statement thereof, sworn to by 
any officer of the Company, or the voucher or vouch- 
ers or other evidence of such payment, settlement or 
compromise shall be prima facie evidence of the 
fact and extent of the liability of the undersigned, 
in any claim or suit hereunder, and in any and aij 
matters arising between the undersigned and the 
Company; Seventh, to waive, and does or do hereby 
waive, all rights to claim any property, including 
homestead, as exempt from levy, execution, sale 
or other legal process under the law of any state 
or states; Eighth, that this obligation shall, in all 
its terms and agreements, for the benefit of and 
protect any person or company joining with the 
Company in executing said bond or bonds, or any 
of them, or executing, at the request. of the Com- 
pany, said bond or bonds, or any of them, as well 
as any company or companies assuming reinsur- 
ance thereupon; Ninth, that separate suits may be 
brought hereunder as causes of action accrue, and 
the bringing of suit or the recovery of judgment 
upon any cause of action shall not prejudice or 
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bar the bringing of other suits upon other causes 
of action, whether theretofore or thereafter arising; 
Tenth, that nothing herein contained shall be con- 
sidered or construed to waive, abridge, or diminish 
any right or remedy while the Company might have 
if this instrument were not executed; Eleventh, 
that the Company shall have the right to decline 
to execute said bond or bonds, or any of them, and 
if it shall execute said proposal! bond shall have 
the right to decline to execute any or all of the 
other bonds herein applied for. | yp 

Signed, sealed and dated this Ba, day of Decent 
ber;=1943. (94% 

[Seal] MACRIE COMPANY 

/s/ JOE MACRI 
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Joint Venture Agreement 
tf 267 

This Joint Venture Agreement, Made and entered 
into as of this date December 11, 1948, by and 
between Sam Macri, Joe Macri and Don Maer, 
eopartners doing business as Macri & Company of 
Seattle, Washington herein referred to as First 
Party, and A. J. Goerig, an individual herein re- 
ferred to as Second Party, and Clyde Philp, an 
individual herein referred to as Third Party, and 
Seer Boerom vererred as ‘Third ayant. es 
herein referred to as Fourth Party. 
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Defendants’ Macri Exhibit No. 1—(Continued) 

Witnesseth : | 

1. This contract shall not be deemed, held or 
construed anywhere as creating a ¢o-partnership 
between the parties to it, and shall be held to be 
merely the convenient means and method of per- 
forming the operation and contract as hereinafter 
described and for recompensing each party for his 
share or interest in the profits or losses that may 
come, arise or grow in connection therewith, there 
being no other practicable mode or method at this 
time known to the parties in carrying on said 
operation, performing and completing the same, 
and this agreement shall supersede all previous 
oral or written agreements between the parties in 
in relation thereto, and now embodies the entire 
agreement between the parties. 

2. That the parties hereto, or some of them, have 
entered or are about to enter into a contract (or a 
subcontract) with the United States of America in 
relation to the following: 

Contract No. 12r-14825, Spec. 1062, earth- 
work, pipelines and structures, Laterals 59.3 
to 69.8 and sublaterals and Diversion Channels. 
Roza Division, Yakima Project, Washington. 


That said contract (or subcontract) may be 
signed by the parties hereto, and as a party thereto 
as a partnership, or may be signed by one or some 
of the parties hereto, as the principal contractor, 
vet regardless of how said instrument may be 
signed and executed, or the manner thereof, it is 
agreed that it was understood between the parties 
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hereto that the same was executed for and on behalf 
of the parties hereto in proportion to their interest 
herein, and as hereinafter stated, and that it would 
be performed by the parties hereto under this 
Agreement of Joint Venture, and that any per- 
formance bonds, or otherwise, might be required 
to be executed and delivered through or by such 
insurance or surety company or companies as might 
be engaged by the parties hereto in that regard. 

it is further agreed that whether said contract 
(or subcontract) or said bond (or bonds) or insur- 
ance policy, bear a date prior to this agreement or 
subsequent hereto, it is to be of no controlling 
effect as between the parties and that regardless 
‘of the date of any of said instruments they were 
or are to be executed, and are to be treated as being 
executed and delivered in pursuance to this Agree- 
‘ment of Joint Venture regardless of their respective 
dates. 

3. The name of this joint venture shall be known 
and designated as Macri & Company. Its office 
and principal place of business during its existence 
and until mutually agreed otherwise shall be at 
27th Avenue South and Holgate Street, Seattle, 
Washington. All funds and moneys of said joint 
venture shall be deposited and kept in the Seaboard 
Branch Seattle First National Bank at Seattle, 
Washingtou, or any branch thereof, as may be 
convenient to the operations of the joint venture, 
and as.mutually agreed upon by the members 
thereof, and withdrawals of said funds shall be 
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signed and counter-signed in such manner and form 
as the parties may mutually direct by written direc- 
tions to the bank or depository from time to time. 

+, Each of the parties hereto acknowledge their 
interest in the performance of said contract (or 
subcontract) and their agreement fo share the 
profits and losses coming, arising or growing out 
of the same in the proportions as hereinafter stated, 
and this agreement further evidences the oral en- 
gagement and understanding of each of the parties 
hereto that it was a part of the engagement imposed 
upon each of the parties hereto to joi, jointly and 
severally, in anv indemnification agreement which 
anv insurance, surety or casualty company might 
require incident to its execution of said bonds. 
This instrument, therefore, further evidences the 
obligation of the parties to execute such mdemnifi- 
cation agreement as said insurance company may 
require, and may be treated and considered as con- 
elusive evidence of the interest of each of the parties 
hereto in said project, and their agreement and 
obligation to execute said indemnifving agreements 
in accordance with their understanding had and 
accomplished heretofore in reference to said mat- 
ters. 

). It is further understood that the interest of 
the first party in said joint venture shall be forty- 
seven 24 per cent (4724%), that of the second party 
shall be twenty per cent (20%), and that of the 
third party shall be thirty-two 1% per cent (3214%), 
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and that of tle fouith party shall be.......22 per cok 
C..— %), and that the division of pvrofits and 
losses that may come, arise, grow or happen shall 
be divided, shared and borne by the parties in con- 
nection with this jomt venture, in those respective 
proportions; that in the event of any controversy 
ov difference of opinion arising between the parties 
hereto, and their respective representatives upon 
the project, or in connection with any matters, 
things, details, problems or questions 1n connection 
with or incident to the carrying out of said contract 
(or subcontract) then such controversy or differ- 
ence, or question, shall be finally and conclusively 
settled, decided and determined by a vote of the 
parties hereto, and in voting on said question, con- 
troversy or difference each of the parties hereto 
shall have the right to vote according to, or m pro- 
portion to, their contribution to the original work- 
ing capital, and for the sake of convenience the 
total munber of votes shall be regarded as 200 in 
number, of which each party hereto shall have the 
following number of votes: First party 4724 votes; 
second party 20 votes; third party 3214 votes; 
TOUCH ALLY <...-.-2... votes, which is in proportion to 
the approximate original capital investment and 
liability of each of the parties hereto; and a ma- 
jority vote in amount of said total funds shall 
decide any question or coutroversy presented. 

.§ Tt is further understood and agreed, in con- 
nection with the performanee of said contract (or 
subcontract) of this joint venture, that each of the 
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Defendants* Macri Exhibiy No. 1—(CContinued) 
parties hereto will, as the demands of the opera- 
tion require, furnish an amount of working capital 
in the proportion of each of the respective parties 
at interest in said joint venture, for the satisfactory 
and efficient operation of said joimt venture in the 
performance of said contract (or subcontract) or 
said operation. 

Such equipment as anv member of aie joint ven- 
ture may have available may be furnished to said 
joint venture as needed and required and by which- 
ever member thereof that may have the same avail- 
able, and the member furnishing the same _ shall 
be entitled to charge and receive as an expense of 
operation on said project, the reasonable renial 
value of any such equipment so furnished and 
delivered, which said rental to he charged shall be 
fixed and determined by an informal memorandum 
in writing, signed by at least two members of the 
joint venture, at or before the time of the delivery 
of the same for use upon the project. If none of 
the parties hereto has sufficient and adequate ma- 
ehinery, tools and equipment to carry on said op- 
eration, then such other additional machmery or 
equipment as may be required will he procured 
from others, and such rental, whether paid to one 
of the parties hereto or to anv other party, shall 
be treated as an expense of operation and paid for 
accordingly. 

7. (Insert herein whatever agreement that the 
parties may desire to be inserted in reference to 
who, or which members of the joimt venture shall 
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have charge of the office affairs, the field operations, 
and superintending of operations, including pur- 
chases and otherwise. These are matters that will 
have to be covered as each joint venture is formed.) 

This project will be under the supervision of 
Sam Macri and it is understood and agreed that 
his decisions shall be binding unless taken up by 
the parties interested herein as a whole and voted 
on in accordance with the terms of this agreement. 
No withdrawals will be made by any of the parties 
to this agreement. Equipment rental will be paid 
to the parties at the OPA Ceiling Prices, now in 
effect, at the termination of the contract. 

8. Upon the completion of the performance of 
said subcontract, as aforesaid, a full and complete 
account of all charges and expenses of whatever 
kind, name or nature, properly imeurred in the 
performance of said contract, shall be taken and 
had between the parties, and all losses sustained 
and any and all profits realized, shall be borne and 
shared equally between the parties hereto, as their 
interests may appear. 

9, This agreement does not include any other 
joint account transactions made by the parties 
hereto which the parties may have heretofore or 
later entered ito, unless the parties agree in writ- 
ing im reference thereto, and agree that the same 
is within the scope of this joint venture agreement, 
nov shall it have any application to anv transac- 
tions'-made by either of the parties hereto inde- 
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pendently and on his or its own account, and with- 
out the aid of the other, and that this joint venture 
between the parties hereto shall cease and termi- 
nate upon the completion of the contract (or sub- 
coutract) as hereinbefore described, and upon thie 
receipt of all moneys due tlus joint venture and 
the payment of all its debts and obligations, and 
the distribution of its assets; and neither of the 
parties hereto shall at any time represent to anv 
person whatsoever that their association is in the 
nature of a partnership. 

10. In the event of the death or disability of 
any one of the parties to this joint adventure, the 
remaining party or parties shall be entitled to carry 
on the work to completion, and accept final pay- 
ment, without the intervention or interference from 
the heirs, executor, or administrator, or represen- 
tative of the deceased party, to and with the same 
effect as thongh such survivor or survivors were 
the origimal sole contracting party, provided, how- 
ever, that wpon completion of the work, the sur- 
wivor or survivors shall account to the proper 
representative of such deceased or disabled party 
for his share of the profits or losses. 

All the terms and conditions of this Agreement 
shall inure to and be binding upon the parties 
hereto and their respective heirs, successors and 
personal representatives. 

In Witness Whereof, these presents have been 
executed and signed the day and date first above 
written, the second party executing and delivering 
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the same by its executive officers In pursuance to 
due authority extended and granted therefor by 
appropriate resolution of its Board of Trustees 
or Directors, now of record in its corporate record 
book of corporate proceedings. 


MACRI & COMPANY 
By SAM MACRI 
First Party. 


/s/ A. J. GOERIG 
Second Party. 


yay CY) hie 
hinder ai 


Fourth Party. 


DEFENDANTS’ MACRI EXHIBIT No. 2 


Joimt Venture Agreenent 
Defendant Maeri’s Exhibit No. ‘‘8”’ 


This Joint Venture Agreement, Made and entered 
into as of this date December 11, 1948, by and 
between Sam Macri, Joe Macri and Don Maeri, 
copartners doing business as Macri & Company of 
seattle, Washington herein referred to as First 
Party, and A. J. Goerig, an individual herein re- 
ferred to as Third Party, and............ herein referred 
fo as Fourth Party. 
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Witnesseth: 

1. This contract shall not be deemed, held or 
construed anywhere as creating a co-partnership 
between the parties to it, and shall be held to be 
merely the convenient means and method: of per- 
forming the operation and contract as hereinafter 
described and for recompensing each party for his 
share or interest in the profits or losses that may 
come, arise or grow in connection therewith, there 
being no other practicable mode or method at this 
time known to the parties in carrying on said 
operation, performing and completing the same, 
and this agreement shall supersede all previous 
oral or written agreements between the parties. 

2. ‘That the parties hereto, or some ot them, have 
entered or are about to enter into a contract (or a 
subcontract) with the United States of America in 
relation to the following: 

Earthwork, pipelines and structures, Laterals 
70.1 to 80.1 and sub-Lateral, East Turbine 
Laterals Sta. 260+00 to end and Sublaterals 
East Turbine Lateral Wasteway and Diversion 
Channels, Mile 51.74 to Mile 58.45, Roza Divi- 
sion, Yakima Project. Washington. 


That said contract (or subcontract) may be 
signed bv the parties hereto, and as a party thereto 
as a partnership, or may be signed by one or some 
of the parties hereto. as the principal contractor. 
vet regardless of how said instrument may be 
signed and executed, or the manner thereof, it is 
agreed that it was understood between the parties 
hereto that the same was executed for and on behalf 
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of the parties hereto in proportion to their interest 
herein, and as hereinafter stated, and that it would 
be performed by the parties hereto under this 
Agreement of Joint Venture, and that any per- 
formance bonds, or otherwise, might be required 
to be executed and delivered through or by such 
insurance or surety company or companies as might 
be engaged by the parties hereto in that regard. 

It is further agreed that whether said contract 
(or subcontract) or said bond (or bonds) or insur- 
ance policy, bear a date prior to this agreement or 
subsequent hereto, it is to be of no controlling 
effect as between the parties and that regardless 
of the date of any of said instruments they were 
or are to be executed, and are to be treated as being 
executed and delivered in pursuance to this Agree- 
ment of Joint Venture regardless of their respective 
dates. 

3. The name of this joint venture shall be known 
and designated as Macri & Company. Its office 
and principal place of business during its existence 
and until mutually agreed otherwise shall be at 
27th Avenue South and Holgate Street, Seattle, 
Washington. All funds and moneys of said joint 
venture shall be deposited and kept in the Seaboard 
Branch Seattle First National Bank at Seattle, 
Washington, or any branch thereof, as may be 
convenient to the operations of the joint venture, 
and, as mutually agreed upon by the members 
thereof, and withdrawals of said funds shall he 
signed and counter-sigued in such manner and form 
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as the parties may mutually direct by written direc- 
tions to the bank or depository from time to time. 

4+. Each of the parties hereto acknowledge their 
interest in the performance of said contract (or 
subcontract) and their agreement to share the 
profits and losses coming, arising or growing out 
of the same in the proportions as hereinafter stated, 
and this agreement further evidences the oral en- 
gagement and understanding of each of the parties 
hereto that it was a part of the engagement imposed 
upon each of the parties hereto to join, jomtly and 
severally, in any indemnification agreement which 
any insurance, surety or casualty company might 
require incident to its execution of said bonds. 
This instrument, therefore, further evidences the 
obligation of the parties to execute such indernifi- 
cation agreement as said instance company may 
require, and may be treated and considered as con- 
elusive evidence of the interest of each of the parties 
hereto in said project. and their agreement and 
obligation to execute said indemnifving agreements 
in accordance with their understanding had and 
accomplished heretofore in reference to said mat- 
ters. 

). It is further understood that the interest of 
the first party in said joint venture shall be forty- 
seven 24 per cent (47294%), that of the second party 
shall be twenty per cent (20%), and that of the 
third party shall be thirty-two 14 per cent (8214%), 
and that of the fourth party shall he............ Percent 
One. %), and that the division of profits and 
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losses that may come, arise, grow or happen shall 
be divided, shared and borne by the parties in con- 
nection with this joint venture, in those respective 
proportions; that im the event of any controversy 
or difference of opinion arising between the parties 
hereto, and their respective representatives upon 
the project, or in connection with any matters, 
things, details, problems or questions in connection 
with or incident to the carrving out of said contract 
(or subeontract) then such controversy or differ- 
enee, or question, shall be finally and conclusively 
settled, decided and determined by a vote of the 
parties hereto, and in voting on said question, con- 
troversy or difference each of the parties hereto 
shall have the right to vote according to, or in pro- 
portion to, their contribution to the original work- 
ing capital, and for the sake of convenience the 
total number of votes shall be regarded as 200 in 
number, of which each party hereto shall have the 
following number of votes: First party 47-4 votes; 
second party 20 votes; third party 3214 votes; 
Fourchieparty........:.. votes, Which is in proportion to 
the approximate original capital investment and 
hability of each of the parties hereto; and a ma- 
jority vote in amount of said total funds. shall 
decide any question or controversy presented. 

G6. It is further understood and agreed, in con- 
nection with the performance of said contract (Cor 
subcontract) of this joint venture, that cach of the 
parties hereto will, as the demands of the opera- 
tion require, furnish an amount of working capital 
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in the proportion of each of the respective parties 
at interest in said joint venture, for the satisfactory 
and efficient operation of said joint venture in the 
performance of said contract (or subcontract) or 
said operation. 

Such equipment as any member of the joint ven- 
ture may have available may be furnished to said 
joint venture as needed and required and by which- 
ever member thereof that may have the same avail- 
able, and the member furnishing the same shall 
be entitled to charge and receive as an expense of 
operation on said project, the reasonable rental 
value of any such equipment so furnished and 
delivered, which said rental to be charged shall be 
fixed and determined by an informal memorandiun 
in writing, signed by at least two members of the 
joint venture, at or hefore the time of the delivery 
of the same for use upon the project. If none of 
the parties hereto has sufficient and adequate ma- 
chinery, tools and equipment to carry on said op- 
eration, then such other additional machinery or 
equipment as may be required will he procured 
from others, and such rental, whether paid to one 
of the parties hereto or to any other party, shall 
be treated as an expense of operation and paid for 
accordingly. 

7. (Insert herein whatever agreement that the 
parties may desire to be inserted in reference to 
who, or which members of the jomt venture shall 
have charge of the office affairs, the field operations, 
and superintending of operations, including pur- 
ehases and otherwise. These are matters that will 
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have to be covered as each joint venture is formed.) 

This project will be under the supervision of 
Sam Macri and it is understood and agreed that 
his decisions shall be binding unless taken up by. 
the parties interested herein as a whole and voted 
on In accordance with the terms of this agreement. 
No withdrawals will be made by any of the parties 
to this agreement. No withdrawals will be made by 
any of the parties to this agreement. Equipment 
rental will be paid to the parties at the OPA Ceiling 
Prices, now in effect, at the termination of the con- 
trad. 

8 Upon the completion of the performance of 
said subcontract, as aforesaid, a full and complete 
account of all charges and expenses of whatever 
kind, name or nature, property incurred in the 
performance of said eontract, shall be taken and 
had between the parties, and all losses sustained 
and any and all profits realized, shall he borne and 
shared equally between the parties hereto, as their 
interests may appear. 

9. This agreement does not include any other 
jomt account transactions made hv the parties 
hereto which the parties may have heretofore or 
Jater entered into, unless the parties agree in writ- 
ing in reference thereto, and agree that the same 
is within the seope of this joint venture agreement. 
nor shall it have any appheation to any transae- 
tions made by either of the parties hereto inde- 
pendently and on his or its own account, and with- 
out the aid of the other. and that this joint venture 
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between the parties hereto shall cease and termi- 
nate upon the completion of the contract (or sub- 
contract) as hereinbefore described, and upon the 
receipt of all moneys due this joint venture and 
the payment of all its debts and obligations, and 
the distribution of its assets; and neither of the 
parties hereto shall at any time represent to any 
person whatsoever that their association is in the 
nature of a partnership. 

10. In the event of the death or disability of 
any one of the parties to this joint adventure, the 
remaining party or parties shall be entitled to carry 
on the work to completion, and accept final pay- 
ment, without the intervention or interference from 
the heirs, executor, or administrator, or represen- 
tative of the deceased party, to and with the same 
effect as though such survivor or survivors were 
the original sole contracting party, provided, how- 
ever, that upon completion of the work, the sur- 
vivor or survivors shall account to the proper 
representative of such deceased or disabled party 
for his share of the profits or losses. 

All the terms and conditions of this Agreement 
shall inure to and be binding upon the parties 
hereto and their respective heirs, successors and 
personal representatives. 

In Witness Whereof, these presents have been 
executed and signed the day and date first above 
written, the second party executing and delivering 
the same by its executive officers in pursurance to 
due authority extended and granted therefor by 
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appropriate resolution of its Board of Trustees 
or Directors, now of record in its corporate record 
book of corporate proceedings. 


MACRI & COMPANY 
First Party. 


A. J. GOERIG 
Second Party. 


CLYDE PHILP 
Third) Party. 
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Bourne Parc, 


DEFENDANTS GOERIG’S AND PHILP’S 
EXHIBIT Now 
(eefendants Philp & Goerig’s Exhibit No. “9’’) 


Agreement Terminating Joint Ventures 


By Virtue of This Agreement, made and entered 
into on July 15, 1944, by and between Macri & 
Company, a co-partnership, herein referred to as 
First Party, and A. J. Goerig and Clyde Philp, 
individually and constituting a co-partnership as 
Goerig and Philp or A. J. Goerig Construction Co., 
herein referred to as Second Parties, 


Witnesseth : 

The parties heretofore and on or about Decem- 
ber 11, 1948, entered into each of the several joint 
venture agreements in relation to the following 
operations: 


(1) 


(3) 


(4) 
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A corporation as formed under the name 
and stvle of Macri Developing For The pur- 
pose and intention of developing Real Estate 
and building 194 Federal Housing Admuinis- 
tration dwelling units, as per plans and speci- 
fications, between 135th Street Sonth and 
140th Street South, near the Pacifie High- 
way south of Seattle in King County, Wash- 
ington. 


Contract No. 2912, construction on Seeond- 
ary State Highway No. 1-5. Johnson & Jim 


Creek Bridges, Cowlitz County, Washington. 


Contract No. 12r-14825, Spec. 1062, earth- 
work, pipelines and structures, Laterals 69.5 
to 69.8 and sublaterals and Diversion Chan- 
nels, Rosa Division, Yakima Project, Wash- 
ington. 


Earthwork, pipelines and structures, Later- 
als 70.1 to 80.1 and sublateral, East Turbine 
Laterals Sta. 260+00 to end and Sublaterals 
East Turbine Lateral Wastewav and Diver- 
sion Channels, Mile 51.74 to Mile 58.45, Rosa 


Division, Yakima Project, Washington. 


The work to be done on Project 9536, Con- 
tract W7412-eng-1, duPont RPG-4344 being 
constructed at Richland, Washington, being 
known as the Sewer and Watermain [acili- 
ties Richland, Subcontract No. 4, Riehland, 
Washington, as it now exists. 
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That the parties hereto are desirous of termi- 
nating, cancelling and nullifving each of said joimt 
venture agreements in relation to each of said op- 
erations, aud now in consideration of the mutual 
engagements on the part of each of the parties 
hereto herein contained, and in further considera- 
tion of the sum of Ten Dollars (10.00) in hand 
paid by each of the parties hereto, one unto the 
other, it is now agreed that each of said joimt ven- 
ture agreements between the parties hereto im 
relation to each of said projects above described, 
Goer), (3), (4). and @)y are lerchy andes 
mutually cancelled, terminated and ended as though 
thev had never heen entered into, saving unto the 
parties, however, the duties, obligations, liabilities 
and responsibilities as hereinafter set forth. 

(1) It is understood that in reference to the first 
four contracts or projects referred to hereinbefore, 
the contracts with the owners were entered into by 
first party and that second parties did not appear 
herein excepting as to the first project, this was a 
corporation formulated to carry on a building op- 
eration and second parties have advanced certain 
money in connection with said enterprise, credit 
for which second parties shall receive. Each of 
the said first four projects first party shall complete 
and perform as expeditiously as possible and as 
required by their contract obligations, and in event 
first party sustains financial loss im respect to the 
performance of any of said projects or contracts, 
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then when said loss is ascertained and determined, 
second parties will pay to first party on each of 
said projects upon which a loss may result 5214% 
thereof. In determining the amount, if any, which 
second parties shall pay to first party, each of said 
projects shall be treated separately and profit, if 
any, realized by first party on one or some of said 
projects shall not be taken into consideration as 
to any loss that may be sustained upon any of the 
others. In this respect, in order to ascertain profit 
and loss, each transaction shall be considered en- 
tirely separate. 
* * * * * * a 

(4) In determining whether any loss of any of 
said projects results to first party, it is agreed that 
no rental on any first party’s equipment furnished 
and used on any of the same shall be charged, and 
it is further agreed that second parties are to charge 
no equipment rental against first party on Project 
(1), known and designated as ‘‘Val Vue Real Estate 
Develope.’’ 

(5) It is understood that in the settlement and 
adjustment now being made between the parties 
in respect to said joint ventures, second parties 
will transfer to first parties all of the corporate 
stock in Maeri Development Company, a corpora- 
tion, that has or in reference to which it may be- 
come necessary to issue to second parties or either 
of them, and that second parties shall receive a 
credit therefor from first parties of $37,500.00. "That 
second parties upon Project (5) are to receive ov 
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be credited with, as between the parties, the sum of 
$56,004.00, and the difference between said sims of 
#37,900.00 and $56,604.00, or the sum #19,104.00, is 
now acknowledged as having heen paid by second 
parties to first party coneurvently with the execu- 
tion and delivery of these presents. 

(5) It is further agreed and understood that 
there are other joint ventures between the parties 
hereto that are not mentioned herein, some of which 
have been completed, but i connection with which 
final payments have not been received by the own- 
ers, some of which are in the process of construc- 
tion looking toward completion. That in respect 
to none of these shall the relationship of the parties 
m any respect be changed by this agreement, and 
that their relationship as jomt ventures is onlv 
eoncluded in respect to those hereinbefore specific- 
ally deseribed and mentioned and that their rela- 
tionship in respect only to those are hereby termi- 
nated and ended and as herein specified. 

(7) It is further agreed that certain funds of 
a joint venture between the parties hereto, com- 
monly referred to as Stadium Homes, a housing 
project being constructed in Seattle, Washington, 
have been diverted to some or all of the first four 
projects or operations as hereinbefore described. 
First parties now agree to forthwith and immedi- 
ately cause said diverted funds to be returned to 
the hank account of the Stadium Homes joint ven- 
ture, in which all of the parties hereto are jointly 
interested, and not allow any subsequent diversion 
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or diversions of the funds of that jomt venture in 
aid ov in assistance of any of first party’s subse- 
quent operations, without second parties’ written 
consent. 

(8) It is further understood and agreed that this 
arrangement as hereinbefore specified between the 
parties is done and accomphshed in spirit of coop- 
eration and friendship between all the parties 
hereto, and that either of the parties hereto will, 
if called upon by the other parties, give and render 
every possible assistanee, one unto the other, in 
the completion of any or all of said projects. If 
the rendition of such cooperation and assistance by 
one party unto the other in this respect involves 
financial expenditures subsequent hereto, reimburse- 
ment by one party unto the other shall be deter- 
mined and settled when the assistance is sought or 
obtained. 

(9) In connection with the completion of the 
organization of Maeri Development Company, 2 
corporation, and tthe preparation of its books, reec- 
ords, and the issuance of its corporate stock, and 
particularly by Clyde Philp, one of the second par- 
ties. who has been elected secretary of said corpo- 
ration, and has performed duties in that capacity, 
each of second parties will sign any and all addi- 
tional papers or documents as and when their sig- 
natures are required, in order to expedite and 
complete all of the business affairs of said corpora- 
tion and enable it to arrange its books of account, 
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corporate records, and financial set-up along, the 
lines as originally agreed upon between the parties. 
It is understood, however, that Clyde Philp, Con- 
currently with the execution of these presents, in 
resigning as secretary of said corporation, but 
aerees to continue to act as such until the accept- 
ance of his resignation by the Board of Directors 
of said corporation has been accomplished. 

In Witness Whereof the parties hereto have 
caused these presents to be executed and delivered 


the day and date first above written. 


MACRI & COMPANY 
By DON MACRI 
One of said firm, but authorized to act 
in this matter for it. 


First Party 
CLYDE PHILP 
A. J. GOERIG 


Individually and d/b/a Goerig & Philp 
and/or A. J.Goerig Construction Co. 


Second Parties 
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[Endorsed]: No. 11722. United States Circuit 
Court of Appeals for the Ninth Circuit. A. J. 
Goerig and Clyde Philp, Appellants, vs. Continental 
Casualty Company, a corporation, Appellee. Tran- 
script of Record. Upon Appeal from the District 
Court of the United States for the Eastern District 
of Washington, Southern Division. 


Filed September 2, 1947. 


Js) PAU EO iekiiiN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


United States Cirenuit Court of Appeals 
for the Ninth Cireuit 


Nos IT 22, 1123.2 io eG 
[Title of Cause. ] 
ADOPTION OF POINTS ON APPEAL 


Come now the appellants A. J. Goerig and Clyde 
Philp and adopt the points on appeal filed in the 
United States District Court for the Eastern Dis- 
trict of Washington. The appellants intend to 
point out and claim as errors all such matters and 
all adverse rulings. 


/s/ NAT U. BROWN, 
/s/ KENNETH C. HAWKINS, 


Attorneys for Appellants 
Goerig & Philp. 
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Copy of within Adoption of Points on Appeal 
served on Appellee Continental Casualty Company 
by mailing a true copy thereof to Skeel, MckKelvy, 
Henke, Evenson & Uhlmann, 914 Insurance Build- 
ing, Seattle, Washington, and on defendants Macris 
by mailing a true copy thereof to Brethorst, Hol- 
man, Fowler & Dewar, 1710 Hoge Building, Seattle, 
Washington, on September 2, 1947. 


/s/ KENNETH C. HAWKINS 
Of Brown & Hawkins, 


Attorneys for Appellants 
Goerig & Philp. 


[Endorsed]: Filed Sept. 5, 1947. 


